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a courſe if lectures on the laws of England, 


' which were read by the author in the univerſity of 


Oxroxp. His original plan toak its , in the year 
4753s and, notwith/landing the novelty of fuch an 
attempt in of 54 age and country, and the prejudices 
uſually concerved ag ainfl any innovations in the Aa- 
iſhed mode f education, he had the ſati sfaction to 
find (and he acknowleges it with a mixture of pride 
and gratitude) that his endeavours were encouraged 
and | *atronized by thoſe, both i in the untver/ity end out 
of it, whoſe good opinion and 2 he hog BR 
pally deſirous to obtain. 


THE death of Mr. VINER in 1756, and his 
ample benefattion to the univerſity for promoting the 
fiudy of the law, produced about two years after- 
wards a regular and public eſtabliſhment of what 
the author had privately undertaken. The knewlege 
ef our laws and conſtitution was adopted as a liberal 
ſcience by general academical authority ; cempetent 
endowments were decreed for the ſupport of lecturer, 
and the perpetual encouragement of ſtudents ; and 


5 E E following FULL cons in FR ſubſtance of 


N p R E F A C E. 
the compiler of the enſuing commentaries had the 
Honour to be elected the IE Vinerian profe Vr. 


IN this ftuatis on 10 was led, both by duty and i in- 
clination, to inveſtigate the elements of the law, and 
the grounds of our civil polity, with greater aſſiduity 
and attention than many have thought it neceſſary to 
do. And yet all, who of late years have attended the 
public adininiſtration of juſtice, muſt be Hense Ble that a 
. maſterly acquaintance with the general ſpirit of laws 
and the principles of univerſal juriſprudence, combined 
. with an accurate knowlege of our own municipal con- 
Stations, their original reaſon, and hiftery, hath 
Niven a beauty and energy to many modern Judicial de- 
ciſſaus, with which our anceſtors were wholly unac- 
ſuainted. Ih in the purſuit of theſe 1 inquiries, the au- 
thor hath been able to rectiſy any errors which either 
| or others may have heretofore imbibed, bis 
pains will be ſufficiently anſwered - and, if in ſome 
Points he is ſtill miſtaken, the . candid and juditious 
Trader will make due allowances for the difficulties of 

a ſearch fo new, / extenſive, and fo labor ſous. 


2 Now. 1765. 
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INTRODUCTION. 


| | 
SECTION THE FIRST. 


On THE STUDY or Tus LAW.“ 


Mz. ViCE-CHANCELLOR, AND GENTLEMEN OF THE 


UNIVERSITY, 


HE general expectation of ſo numerous and 
1 reſpectable an audience, the novelty, and (I may 
| add) the importance of the duty required from 


this chair, muſt unavoidably be productive of great diffi- 
dence and apprehenſions in him who has the honour to be 


placed in it. He muſt be ſenſible how much will depend 


upon his conduct in the infancy of a ſtudy, which is now 
firſt adopted by public academical authority; which has 
generally been reputed (however unjuſtly) of a dry and un- 


fruitful nature; and of which the theoretical, elementary ' 


parts have hitherto received a very moderate ſhare of cul- 


tivation, He cannot but refle& that, if either his plan of 


inſtru&tion be crude and injudicious, or the execution of it 
lame and ſuperficial, it will caſt a damp upon the farther 
progreſs of this moſt uſeful and moſt rational branch of 
learning; and may defeat for a time the public-ſpirited 


A 2 deũgn 


wn Read in Oxford at the opening of the Vinerian lectures; 25 
C 1758. 
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deſign of < our wit: and munificent benefactor. And this 
he muſt more eſpecially dread, when he feels by experierice 


bow unequal his abilities are (unaſſiſted by preceding ex- . 
amples) to complete, in the manner he could with, fo ex- 


tenſive and arduous a taſk ; fince he freely confeſſes, that 


his former more private attempts have fallen very ſhort of 


his own ideas of perfection. And yet the candour he has 


already experienced, and this laſt tranſcendent mark of re- 


tirely ſuperſede his own, and forbid him to believe himſelf 


gard, his preſent nomination by the free and unanimous 
ſuffrage of a great and learned univerſity, (an honour to be 
ever remembered with the deepeſt and moſt affectionate gra- 
titude) theſe teſtimonies of your public judgment muſt en- 


totally inſufficient for the labour at leaſt of this employ- 
ment. One thing he will venture to hope for, and it cer- 


_ tainly ſhall be his conſtant aim, by diligence and attention 


to atone for his other defects; eſteeming, that the beſt re- 


turn, which he can poſſibly make for your favourable opi- 


nion of his capacity; will be his unwearied endeavours i in 
ſome little degree to deſerve it, 


Tus ſcience thus contend to his charge, to be culti- 
vated, methodized, and explained in a courſe of academi- 
cal lectures, is that of the laws and conftitution of our 
own country : a ſpecies of knowledge, in which the gentle- 


men of England haye been more remarkably deficient than 


thoſe of all Europe beſides. In moſt of the nations on the 


continent, where the civil or imperial law under different 


modifications is cloſely interwoven with the municipal 
laws of the land, no gentleman, or at leaſt no ſcholar, 
thinks his education is completed, till he has attended a 
courſe or two of lectures, both upon the inſtitutes of Juſ- 


tinian and the local conſtitutions of his native ſoil, under 


the very eminent profeſſors that abound in their ſeveral uni- 


verſities. And in the northern parts of our own iſland, 


where alſo the municipal laws are frequently connected with 
the civil, it is difficult to meet with a perſon of liberal edu- 
cation, who is deſtitute of a competent knowledge in that 


 ftience, which is to be the guardian of his natural rights 


and the rule of his civil conduct. 


— 
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Nox have the imperial laws been totally neglected even 
in the Engliſh nation. A general acquaintance with their 
deciſions has ever been deſervedly conſidered as no ſmall 
accompliſhment of a gentleman ; and a faſhion has pre- 
vailed, eſpecially of late, to tranſport the growing hopes of 
this iſland to foreign univerſities, in Switzerland, Germany, 
and Holland ; which, though infinitely inferior to our own 
in every other conſideration, have been looked upon as 
better nurſeries of the civil, or (which is nearly the ſame) 
of their own municipal law. In the mean time it has been 
the peculiar lot of our admirable ſyſtem of laws, to be ne- 
glected, and even unknown, by all but one practical pro- 
feſſion; though built upon the ſoundeſt foundations, and 
approved by the experience of * 


Fan be it from me to derogate from the ſtudy of the 
civil law, conſidered (apart from any binding authority) as 
a collection of written reaſon. No man is more thoroughly, 
perſuaded of the general excellence of its rules, and the 
uſual equity of its deciſions, nor is better convinced of its 
uſe as well as ornament to the ſcholar, the divine, the ſtateſ- 
man, and even the common lawyer. But we muſt not carry 
our veneration ſo far as to ſacrifice our Alfred and Edward 
to the manes of Theodeſius and Juſtinian ; we muſt not 
prefer the edict of the praetor, or the reſcript of the Ro- 
man emperor, to our own immemorial cuſtoms, or the ſanc- 
tions of an Engliſh parliament ; unleſs we can alſo prefer the 
deſpotic monarchy of Rome and Byzantium, for whoſe me- 
ridians the former were calculated, to the free conſtitu- 


tion of Britain, which the Jatter are adapted to perpetuate, 


WriTHouUT detratting therefore from the real merit 
which abounds in the imperial law, I hope I may have 
leave to aſſert, that if an Engliſhman mutt be ignorant of 
either the one or the other, he had better be a ſtranger to 
the Roman than the Engliſh inftitutions. For I think it 
an undeniable poſition, that a competent knowledge of the 
laws 15 that ſociety, in which we live, is the proper accom- 

A 4 pliſnment 
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pliſhment of every gentleman and ſcholar ; an highly uſe- 
ful, I had almoſt faid eſſential, part of liberal and polite 
education. And in this I am warranted by the example of 
antient Rome ; where, as Cicero informs us (a), the very 
boys were obliged to learn the twelve tables by heart, as a 
carmen neceſſarium or indiſpenſable leſſon, to imprint on 


their tender minds an early knowledge of the laws and con- 
ſtitution of their country. | 


BUT as the long and univerſal neglect of this ſtudy, 
with us in England, ſeems in ſome degree to call in queſ- 
tion the truth of this evident poſition, it ſhall therefore be 
the buſineſs of this introductory diſcourſe, in the firſt place 
to demonſtrate the utility of ſome general acquaintance 
with the municipal law of the land, by pointing out its 
particular uſes in all conſiderable fituations of life. Some 
conjectures will then be offered with regard to the cauſes 
of ne$lefting this uſeful ſtudy ; to which will be ſubjoined 


a few reflections on the peculiar propriety of reviving it in 
our own univerſities, 


Aus, firſt, to demonſtrate FE utility of ſome acquaint- 
ance with the Jaws of the land, let us only reflect a mo- 
ment on the ſingular frame and polity of that land, which 
is governed by this ſyſtem of laws. A land, perhaps the 
only one in the univerſe, in which political or civil liberty is 
the very end and ſcope of the conſtitution (b). This liber- 
ty, rightly anderſtood, conſiſts in the power of doing what- 
ever the laws permit (c); which is only to be effected by 3 
general conformity of all orders and degrees to thoſe equi- 
table rules of action, by which the meaneſt individual is 
protected from the inſults and oppreſſion of the greateſt, 
As therefore every ſubject is intereſted in the preſervation of 
the laws, it is incumbent upon every man to be acquainted 
with thoſe at leaſt, with which-he is immediately concern- 
ed; left he incur the cenſure, as well as inconvenience, 

ing! in ſociety without knowing the obligations * . 
* 


(a) De Let. 2. 23. (b) Monte ſq. Eſe. L. I. 1. 6: 8. 
(c) Faru tas us, quod cuigue facere libet, ni quid vi, * 
palib tur. Iiſt. 1. 3. 1. 
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lays him under. And thus much may ſuſſice for perſons 
of inferior condition, who have neither time-nor capacity | 
to enlarge their views beyond that contrafted ſphere in 
which they are appointed to move. -But thoſe, on whom 
nature and fortune have beſtowed more abilities and greater 
leiſure, cannot be ſo eaſily excyſed. Theſe advantages are 
given them, not for the benefit of themſelves only, but alſo 
of the public: and yet they cannot, in any ſcene of life, 
diſcharge properly their duty either to the public or them- 
ſelves, without ſome degree of knowledge in the laws. To 
evince this the more clearly, it may not be amiſs to deſcend 
to a few particulars, ; | 
Lxr us therefore begin with our gentlemen of independ- 
ent eſtates and fortune, the moſt uſeful as well as conſide- 


rable body of men in the nation; whom even to ſuppoſe 


ignorant in this branch of learning i is treated by Mr, Locke f 
(d) as a ſtrange abſurdity. It is their landed property, 
with its long and voluminous train of deſcents and con- 


vcyances, ſettlements, entails, and incumbrances, that forms 


the moſt intricate and moſt extenſive object of legal know-= 
ledge. The thorough comprehenſion of theſe, in all their 
minute diſtinctions, is perhaps too laborious a taſk for any 
but a lawyer by profeſſion : yet ſtill the underſtanding of a 
ew leading principles, relating to eſtates and conveyancing, . 
may form ſome check and guard upon a gentleman's in: 


ferior agents, and preſerve him at leaſt from very grols 
and notorious impoſition, 


AGAIN, the policy of all laws has made ſome forms ne- 
ceſſary in the wording of laſt wills and teftaments, and more 
with regard to their atteſtation, An ignorance in theſe 
muſt always he of dangerous conſequence, to ſuch as by 
choice or neceſſity compile their own teſtaments without 
any technical affiſtance. Thoſe who have attended the 
courts of juſtice are the beſt witneſſes of the confuſion and 
dliſtreſſes that are hereby occaſioned in families; and of the 
difficulties that ariſe in chiſcerning the true meaning of the 

FE teſtator, 


(4) Education. F. 187, ; 


* 
> I cn . " 
: Ys n 


e 
L 


— „ 


12 8 „„ the ST uur Tunis 
teſtator, or ſometimes in diſcovering any meaning at all; 


ſo that in the end his eſtate may often be veſted quite con- 
trary to theſe his enigmatical intentions, becauſe perhaps he 


has omitted one or two formal words, which are neceſſary 


to aſcertain the ſenſe with indiſputable legal preciſion, or 


has executed his will in the eee of fewer wing than 


the law en 


Bur to proceed Gram; private concerns to thoſe ofa 2 


more public conſideration. All gentlemen of fortune are, 


in conſequence of their property, liable to be called upon 


to eſtabliſh-the rights, to eſtimate the injuries, to weigh the 
accuſations, and ſometimes to diſpoſe of the lives of their 


fellow-ſubje&s, by ſerving upon juries, In this ſituation 
they have frequently a right to decide, and that upon their 


doaths, queſtions of nice importance, in the folution of 


which ſome legal ſkill is requiſite; eſpecially where the law 
and the fact, as it often happens, are intimately blended 
together. And the general incapacity, even of our beſt ju- 


Ties, to do this with any tolerable propriety has greatly de- 


baſed their authority; and has unavoidably thrown more 
power into the hands of the judges, to direct, control, and 
even reverſe their verdicts, than Rn the conllicurion i in- 
tended. 


Bur it is not as a juror only that the Engliſh 8 
is called upon to determine queſtions of right, and diſtribute 
juſtice to his fellow - ſubjects: it is principally with this 
order of men that the commiſſion of the peace is filled, 
And here a very ample field is opened for a gentleman to 


exert his talents, by maintaining good order in his neigh- 
bourhood; by puniſhing the diſſolute and idle; by protect 
g ing the cn and induſtrious ; and, above all, by heal - 


ing petty differences and preventing vexatious proſecutions. 
But, in order to attain theſe deſirable ends, it is neceſſary 
that the magiſtrate ſhould underſtand his buſineſs ; and have 


not only the will, but the power alſo, (under which muſt 


be included the knowledge) of adminiſtering legal and ef- 


fectual juſtice, Elſe, when he has miſtaken his authority, 
the 


through paſſion, through ignorance, or abſurdity, he will be 
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the object of contempt from his inferiors, and of cenſure 


VET adi ; 10 gentlemen of Sas property, | 
at ſome period or other in their lives, are ambitious of re- 
preſenting their country in pachament : and thoſe, who are 
ambitious of receiving ſo high a truſt, would alſo do well 
to remember its nature and importance. They are not 
thus honourably diſtinguiſhed from the reſt of their fellow- 
ſubje&s, merely that they may privilege their perſons, their 
eſtates, or their domeſtics ; that they may lift under party 
banners; may grant or with- bold ſupplies; may vote with 
or vote 28885 a popular or unpopular adminiſtration; but 
upon conſiderations far more intereſting and portant; 
They are the guardians of the Engliſh conſtitution ; the 
makers, repealers, and interpreters of the Engliſh laws; 
delegated to watch, to check, and to avert every dangerous 
innovation ; to propoſe, to adopt, and to cheriſh any ſolid 
and well-welptiet improvement; bound by every tie of 
nature, of honour, and of religion ; to tranſmit that con- 
ſtitution and thoſe laws to their poſterity, amended if poſſi- 
ble, at leaſt without any derogation. And how unbecom- 
ing muſt it appear in a member of the legiſlature to vote for 
a new law, who is utterly ignorant of the old! what kind 
of interpretation can he be enabled to give, who is a ſtran- 
ger to the text upon which he comments:! 2 


- InDEED it is perfectly 3 that there ſhould be no 
other ſtate of life, no other occupation, art, or ſcience, in 
which ſome method of inſtruction is not looked: upon as. 
requiſite, except only the ſcience of legiſlation, the nobleſt. 
and moſt difficult of any. Apprenticeſhips are held neceſ- 
fary to almoſt every art, commercial or mechanical: a long, 
courſe of reading and ſtudy muſt form the divine, the phy- 
ſician, and the practical profeſſor of the laws : but every 
man of ſuperior fortune thinks himſelf born a legiſlator. 
Yet Tully was of a different opinion: © it is neceflary,, 


: K LL 


10 
* ſays he (e), for a ſcnator to be thoroughly acquainted 
cc with the conſtitution; and this, he declares, is a know- 
© ledge of the moſt extenſive nature; a matter of ſcience, 
es of diligence, of reflexion ; without which no ſenator can 
« poſlibly be fit for his office.” 


Tux miſchiefs that have ariſen to the "ublic f domi incon- 
ſiderate alterations in our laws, are too obvious to be called 
in queſtion ; and how far they have been owing to the de- 
fective education of our ſenators, is a point well worthy 
the public attention. The common law of England has 
fared like other venerable edifices of antiquity, which raſh 
and unexperienced workmen have ventured to new-dreſs 
and refine, with all the rage of modern improvement. 
Hence frequently its ſymmetry has been deſtroyed, its pro- 
14/428 diftorted, and its majeſtic ſimplicity exchanged for 

cious embelliſhments and fantaſtic novelties. For, to 
15 the truth, almoſt all the perplexed queſtions, almoſt all 
the niceties, intricacies, and delays (which have ſometimes 
diſgraced the Engliſh, as well as other, courts of jultice) 
owe their original not to the common law itſelf, but to in- 
novations chat have been made in it by acts of parliament;, 
*« overladen (as fir Edward Coke expreſſes it (f) with pro- 
* viſoes and additions, and many times on a ſudden penned 
& or corrected by men of none or very little judgment in 
% law.” This great and well-experienced judge declares, 
that in all his time he never knew two queſtions made upon 
rights merely depending upon the common law; and 
warmly laments the confuſion introduced by ill-judging 
and unlearned legiſlators. * But if,” he ſubjoins, * acts 
4 of parliament were after the old faſhion penned, by ſuch 
« only as perfectly knew what the common law was before 
« the making of any act of parliament concerning that 
„ matter, as alſo how far forth former ſtatutes had pro- 


c yided 2 for former W and defects diſcover- 
5 ed 


7 (2) De Leg. 3. 18. Ex ſeratori neceſſarium nofſ* rempublican; 

dg ue late patet: genus bec mne ſerentiae, diligent; at, memoriat 

eft ; fin: qu par a'us effe ſe rater nully patto fateſt. | 
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« ed by experience; then ſhould very few queſtions in law 
« ariſe, and the learned ſhould not ſo often and ſo much 
«« perplex their heads to make atonement and peace, by - 
« conſtruction of law, between inſenſihle and diſagreeing” 
« words, ſentences, and proviſoes, as they now do. And 
if this inconvenience was ſo heavily felt in thereign of queen 
Elizabeth, you may judge how the evil is increaſed in later 
times, when the ſtatute book is ſwelled to ten times a lar- 
ger bulk; unleſs it ſhould be found, that the penners of 
our modern ſtatutes have proportionably better informed 
themſelves in the e of the common law. | 


WHAT is ſaid of our tia in e nd 1 
propriety of their application to the ſtudy of the laws of 


their country, will hold equally ſtrong or ſtill ſtronger 


with regard to the nobility of this realm, except only in 
the article of ſerving upon juries. But, inſtead of this, 
they have ſeveral peculiar provinces. of far greater conſe- 
quence and concern; being not only by birth hereditary . 
counſellors of the crown, and judges upon their honour of 

the lives of their brother-peers, but alſo arbiters of the 
property of all their tellow-ſubjetts, and that in the laſt re- 
ſort. In this their judicial capacity they are bound to decide 
the niceſt and moſt critical points of the law; to examine 
and correct ſuch errors as have eſcaped the moſt experienced 
ſages of the profeſſion, the lord keeper and the judges of 


the courts at Weſtminſter, Their ſentence is final, deciſive, 


irrevocablez no appeal, no correction, not even a review 
can be had: and to their determination, whatever it be, the 
inferior courts of juſtice muſt conform; otherwiſe the rule 
of property would no 9 be uniform and ſteady. 


SHOULD A duo in the moſt N W be 
deficient in the knowledge of the law, it would reflect inſi- 
nite contempt upon himſelf, and diſgrace upon thoſe who 
employ him. And yet the conſequence of his ignorance ig 
comparatively very trifling and ſmall : his judgment may 
be examined, and his errors re&ified, by other courts. But 
how much more ſerious and affecting is the caſe of a ſu- 

$4 perior 


SSR. On the Srudy  InTron 
perior judge, if without any ſkill in the Jaws he will bold: 


ly venture to decide a queſtion, upon which the welfare and 
fubſiſtence of whole families may depend ! where the chance 
of his judging right, or wrong, is barely equal: and where, 
if he chances to judge wrong, he does an injury of the moſt. 
m—_— OE, an ry without poſſibility of redreſs 1 


Yer, wa as this truſt] is, it can no where be ſo 3 


repoſed, as in the noble hands where our excellent eonſti- 
tution has placed it: and therefore placed it, becauſe, from 
the independence of their fortune and the dignity of their 
ſtation, they are preſumed to employ that leiſure which is 


the conſequence” of both, in attaining a more extenſive 
knowledge of the laws than perſons of inferior rank : and 


becauſe the founders of our polity relied upon that delicacy 
of ſentiment, ſo peculiar to noble birth; which, as on the 
one hand it will prevent either intereſt or affection from in- 


terfering in queſtions of right, ſo on the other it will bind 
a peer in honour, an obligation which the law eſteems 
equal to another's oath, to be maſter. of thoſe 6 Per upon 
which i it is his ee to en 4 


— 


| | Tas Roman d will furniſh 1 us with piece of 


Hiſtory not unapplicable to our preſent purpoſe, Servius 
Sulpicius, a gentleman of the patrician order, and a cele- 
brated orator, ba] occaſion to take the opinion of Quintus 


Mutius Scaevola, the oracle of the Roman law; but; for 
want of ſome knowledge in that ſcience, could works mc 


as underſtand even the technical terms, which his friend $ 


Vos obliged to make uſe of. Upon which Mutius Scae- 
vola could not forbear to upbraid him with this memorable 


reproof, (g) ct that it was a ſhame for a patrician, a noble- 
„man, and an orator of cauſes, to be ignorant of that 
e Jaw in which he was ſo peculiarly concerned.” This 


reproach made ſo deep an imprefſion on Sulpicius, that he 
2 AT; himfelt to the Study of the law; 


wherein 


le) pr 7. 2. 2.4. 43. Turpe eſſ patrioio, et e et can ſus 


aranti, * in 1 3 ver ſanetur ig nor are. 


& 2457 5 "of the Law. . - RS In 
wherein he arrived to chat proficiency, that he left behind 
him about a hundred and fourſcore volumes of his own 
compiling upon the ſubject; and became, in the opinion 
of Cicero, (h) a much more e 1 80 tag even 
Menus Scaevola himſelf, 1 {ih 


I woULD not be though to na to our Enali 
nobility and gentry, to become as great Jawyers as Sulpi- 


cius ; though he, together with this character, ſuſtained . 


likewiſe that of an excellent orator, a firm patriot, and a 
wiſe indefatigable ſenator : but the inference which ariſes 
from the ſtory is this, that ignorance of the laws of the 
land hath ever been eſteemed diſhonourable in thoſe, whe _ 
are entruſted by their country to maintain, to adminiſter, 
and to amend them. 


Bur ſurely there is little occaſion to enforce this argu- 
ment any farther to perſons of rank and diſtinction, if we 
of this place may be allowed to form a” general judgment 
from thoſe who are under our inſpection: happy, that while 
we lay down the rule, we ean alſo produce the example; 
You will therefore permit your profeſſor to indulge both a 
public and private fatisfation, by bearing this open teſti- 
mony ; that, in the infancy of theſe ſtudies among us, they 
were favoured with the moſt diligent attendance, and pur- 
ſued with the moſt unwearied application, by thoſe of the 
nobleſt birth and moſt ample patrimony : ſome of whom 
are ſtil] the ornaments of this feat of learning; and others 
at a greater diſtance continue doing honour to its inſtituti- 
ons, by comparing our polity and laws with thoſe of other 
kingdoms abroad, or exerting their ſenatorial ane in 
the N of the nation at bome. - 

Non will ſome ij of legal Kea be found in 
the leaſt ſuperfluous to perſons. of inferior rank; eſpecially 
thoſe of the learned profeſſions. The clergy i in "particulars. 
behdes the common obligations they are under in propor- - 


tion to their rank and W have alſo abundant reaſon, . 
conkidere@ 
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conſidered merely as clergymen, to be acquainted - with | 
many branches of the law, which are almoſt peculiar and 
_ appropriated to themſelves alone. Such are the laws re- 


1 


Intro 


lating to advowſons, inſtitutions, and inductions; to ſimo- 
ny, and ſimoniacal contracts; to uniformity, reſidence, 
and pluralities; to tithes and other eccleſiaſtical dues; to 


marriages (more eſpecially of late) and to a variety of 


other ſubjects, which are conſigned to the care of their order 
by the proviſions of particular ſtatutes. To underſtand 
theſe aright, to diſcern what is warranted or enjoined, and 


| what is forbidden by law, demands a fort of legal appre- | 


henſion; which is no otherwiſe to be acquired, than by uſe 
and a familiar acquaintance with legal writers. 


For the hw of the faculty of pe, IT muſt 
frankly own that I ſee no ſpecial reaſon, why they in parti- 
cular ſhould apply themſelves to the ſtudy of the law ; un- 
leſs in common with other gentlemen, and to cnmaleta the 
character of general and extenſive knowledge; a character 
which their profeſſion, beyond others, has remarkably. de- 
ſerved, They will give me leave however to ſuggeſt, and 
that not ludicrouſly, that it might frequently be of uſe to 
families upon ſudden emergencies, if the phyſician were 
acquainted with the doctrine of laſt wills and teſtaments, at 


leaſt ſo far as relates to the formal part of their execution, 


ber thoſe ei who intend. to profeſs. the, civil 


and eccleſiaſtical laws in the ſpiritual and maritime courts. 


of this kingdom, are of all men (next to common lawyers) 
the moſt indiſpenſably obliged to apply. themſelves ſeriouſly 
to the ſtudy of our municipal laws. For the civil and ca- 


non laws, conſidered with reſpect to any intrinſic obligati- 


on, have no force or authority in this kingdom; they are 
no more binding in England than our: laws are binding at 
Rome. But as far as theſe foreign laws, on account of ſome 
peculiar propriety, have in ſome particular caſes, and in 
ſome particular courts, been introduced and allowed by our 
laws, fo far they oblige, and no farther ; their authority 
being wholly founded upon that permiſſion and adoption. 
In which we are not ſingular in our notions ; for even in 

| Holland, 


Ci 
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Holland, where the imperial law is much cultivated and its 
deciſions pretty generally followed, we are informed by 
Van Leeuwen (i), that “ it receives its force from cuſtom 
« and the conſent of the people, either tacitly or expreſsly 
« given: for otherwiſe, he adds, we ſhould no more be 


« bound by this law, than by that of the Almains, the 


« Franks, the Saxons, the Goths, the Vandals, and other 
« of the antient nations.” Wherefore, in all points in- 
which the different ſyſtems depart from each other, the law 
of the land takes place of the law of Rome, whether anti- 
ent or modern, imperial or pontifical. And, in thoſe of 
our Engliſh courts wherein a reception has been allowed to 
the civil and canon laws, if either they exceed the bounds. 


of that reception, by extending themſelves to other mat- 


ters, than are permitted to them; or if ſuch courts proceed 
according to the deciſions of thoſe laws, in caſes wherein 
they are controlled by the law of the land, the common la w- 
in either inſtance both may, and frequently does, prohibit” 

and annul their proceedings (x): and it will not be a ſuffi- 


cient excuſe for them to tell the king's courts at Weſt 


minſter, that their practice is warranted by the laws of 
Juſtinian or Gregory, or is conformable. to the decrees of 
the Rota or imperial chamber. For which reaſon it be- 
comes highly neceſſary for every civilian and canoniſt, that 
would act with ſafety as a judge, or with prudence and re- 
putation as an adyocate, to know 1 in. what caſes and how 
far the Engliſh laws have given ſanction to the Roman; in 
what points the latter are rejected; and where they are both 
ſo intermixed and blended together, as to form certain ſu 

plemental parts of the common law of England, diſtinguiſh- | 
ed by the titles of the king's maritime, the king's military, 
and the king's eceleſiaſtical law. The propriety of which 
enquiry the univerſity of Oxford has for more than a cen- 
tury fo thoroughly ſeen, that in her ſtatutes (I) the | ap- 
points, that one of the three queſtions to be annually diſ- 
cuſſed at the a& by the juriſt-inceptors ſhall relate to the 


common law; fubjoining this "IE cc quia juris ciwilis 


fu . 


(i) De dicadh cor paris juris tin) he, Edit. 1663. ; 
() Hale. Hift, C. L. c. 2. Selden in Fletam ; Rep. Coudrey's s 
cale. 2 Laſt, 399 · 4 30 F II. Sect. 2. & 4. „ 
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cc ffudioſot decet baud imperitos N juris municipalis, et 
« differentias exteri fatriique juris notas habere.” And 
the ſtatutes (m) of the . of Cambridge Wr ex- 

Þrelsly to the ſame effect. 5 1 


FRoM the general uſe and neceſſity of ſome 3 
with the common law, the inference were extremely ealy, 
with regard to the propriety of the preſent inſtitution, in a 

place to which gentlemen of all ranks and degrees reſort, 
as the fountain of all uſeful knowledge. But how it has 
come to paſs that a deſign of this fort has never before 
taken place-in the univerſity, and the reaſon why the ſtudy 
of our laws has in general fallen into diſuſe, I ſhall previ- 
proceed to enquire. 


| 

p 

| 

| $18 John Forteſcue, in his panegyric on the To of Mi 
England, (which was written in the reign of Henry the , 
ſixth) puts (n) a very obvious queſtion in the mouth of the 
young prince, whom he is exhorting to apply himſelf to F 
that branch of learning z 3 © why the laws of England, be- / 
« ing ſo good, ſo fruitful, and ſo commodious, are not Wt 9 
taught in the univerſities, as the civil and canon laws. * 
c are?” In anfwer to which he gives (o) what ſeems, with 2 
due deference be it ſpoken, a very jejune and unſatis factory 
reaſon; being in mort, that © as the proceedings at com- 
mon law were in his time carried on in three different. 
e tongues, the Engliſh, the Latin, and the French, that ſci- 
ec ence muſt be neceſſarily taught in thoſe three ſeveral lan- 


« guages; but that in the univerſities all ſciences were 1 
*« taught in the Latin tongue only.” and therefore he con- A 


cludes, that they could not be conveniently taught or ſtu- 
& died in our univerſities.” But without attempting to ex- 
amine ſeriouſly the validity of this reaſon, (the very ſhadow 
of which by the wiſdom of your late conſtitutions is entirely 
taken away) we perhaps may find out a better, or at leaſt a 
more plauſible account, why the ſtudy of the municipal laws 
has been baniſhed from theſe ſeats of ſcience, than what the 1 
learned chancellor thought it prudent to give his royal pupil. 

THAT 


rt (w) Do cor Jezum mx a dofloratu habit operam legibus Aw liaty 
14 % ut non fit imp*r:tus rarum legum quas ba bet ſua patria, et differen- 
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THAT antient collection of unwritten maxims and cuſ- : 
toms, which is called the common law, however com 
pounded or from whatever fountains derived, had ſubſiſted 4 
immemorially in this kingdom ; and though ſomewhat al- 
tered and impaired by the- violence of the times, "had in 
great meaſure weathered the rude ſhock of the Norman 
conqueſt, This had endeared it to the people in general, as 
well becauſe its decifions were univerſally known, as be- 
cauſe it was found to be excellently adapted to the genius of 
the Engliſh nation. In the knowledge of this law conſiſted 
great part of the learning of thoſe dark ages ; it was then 
taught, ſays Mr. Selden (p), in the monaſteries, in the uni- 
ver/ities, and in the families of the principal nobility. The 
clergy in particular, as they then engroſſed almoſt every 
other branch of learning, ſo (like their predeceſſors the 

Britiſh Druids (q) they were peculiarly remarkable for their 
proficiency in the ſtudy of the law. Nutlus clericus niſi cau- 
ſidicus, is the character given of them ſoon after the con- 
queſt by William of Malmſbury (r). The judges therefore 
were uſually created out of the ſacred order (s), as was like- 
wile the caſe among the Normans (t); and all the inferior 
offices were ſupplied by the lower clergy, which has occa- 
ſioned their ſucceffors to be denominated clerks to this day. 


: Bur the common law of England, being not committed 
o viiting, but only handed down by tradition, uſe, and 
a experience, was not ſo heartily reliſned by the foreign cler- 


gy; who came over hither in ſhoals during the reign of the 
conqueror and his two ſons, and' were utter ſtrangers to our 
conſtitution as well as our language. And an accident, 


5 hich ſoon after happened, had nearly completed its ruin. 
+ \ copy of Juſtinian's pandects, being newly (u) diſcovered 
} Wit Amalfi, ſoon brought the civil law into vogue all over 
a | { $4 the 
8. | e | 

6 p) 'n Fletam. 7. 7. | q) Caeſar de hello Gal. 6. 12. 

1. (r) de zeſt, reg. J. 4+ (s) Dugdale O. g. j ur id. c. 8. 


t) Les juges ſont ſages perſonnes et autentigues, —ſico me les arebe- 
eſques, ev'ſques, les chanoires les egl ſes catbedraulæ, et les autres 
er ſonnes gut ont dignitez; in ſaincte epiiſe ;, les abbrg,, lis prievys con- 
mtaulx, et les gouverneurs des egit, Sc. Grand Cruſcumgery, 
# (u) circ. 4 D. 1130. i $7 
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the weſt of Europe, where before it was quite laid aſide () 
and in a manner forgotten; though ſome traces of its ay- 
thority remained in Italy (x) and the eaſtern. provinces of 
the empire (y). This now became in a particular manner 
the favourite of the popiſh clergy, who borrowed the me- 
thod and many of the maxims of their canon law from 
this. original. The ſtudy of it was introduced into ſeve- 
ral univerſities abroad, particularly that of Bologna; where 
exerciſes were performed, lectures read, and degrees con- 
ferred in this faculty, as in other branches of ſcience: and 


many nations on the continent, juſt then beginning to re- 


cover from the convulſions conſequent upon the overthrow 
of the Roman empire, and ſettling by degrees into peace- 
able forms of government, adopted the civil law, (being 
the beſt written ſyſtem then extant) as the baſis of their ſe- 
veral conſtitutions ; blending and interweaving it among 
their own feodal cuſtoms, in ſome places with a more ex- 
tenſive, in others a more confined authority (2). 


Non was it long before tlie prevailing mode of the times 


reached England. For Theobald, a Norman abbot, being 
elected to the ſee of Canterbury (a), and extremely addict. 
ed to this new ſtudy, brought over with him in his retinue 
many learned proficients therein; and among the reſt Ro- 
ger, firnamed Vacarius, whom he placed in the univerſity 
of Oxford (b), to teach it to the people of this country, 
But it did not meet with the ſaine eaſy reception in Eng: 
land, where a mild and rational ſyſtem of laws had been 
long eſtabliſhed, as it did upon the continent; and thougi 
the monkiſh clergy (devoted to the will of a foreign pn 
mate) received it with eagerneſs and zeal, yet the laity who 
were more intereſted to preſerve the old conſtitution, and 
had already ſeverely felt the effect of many Norman in. 
novations, continued wedded to the uſe of the common 


law. King Stephen be publiſhed a proclams 
2 tion, 


(w) LL. Vi 1fegoth. 2. 1. 9. (x) Capitular. Hladev. I. 
4. 102. (y) Selden in Fetam. 8. f. 5 

(2) Domat's e of law. c. 13. F. 9. Epi ſtol Innocent 0 
in M. Paris. al A. D. 125 4. () A. D. 1138. 

8 Gervaſ. Dorobern, 4. * Cantuar. col. W zo 
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tion (c), forbidding the ſtudy of the laws, chen newly 1 
ported from Italy; which was treated by the monks (d) as 


duction of the civil law proceſs into our courts of juſtice, 
yet did not hinder the clergy from reading and teaching it 
in their own Fhgols and monaſteries, 


FROM this time the nation ſeems to have been divided into 


ers, who applied themſelves wholly to the ſtudy of the civil 


of them reciprocally jealous of what they were unacquaint- 
ed with, and neither of them perhaps allowing the oppoſite 


each, This appears, on the one hand, from the ſpleen 
with which the monaſtic writers (e) ſpeak of our muniei- 


ment of Merton: when the prelates endeavoured to procure 
an act, to declare all baſtards legitimate in caſe the parents 
intermarried at any time afterwards ; alleging this only rea- 
lon, becauſe holy church (that is, the canon law) declared 
ſuch children legitimate: but “ all the earls and barons 
© (fays the parliament roll), (f) with one voice anſwered, 

& that they would not change the laws of England, which 


ſame jealouſy prevailing above a century afterwards (g), 
when the nobility declared with a kind of prophetic ſpirit, 
that the realm of England hath never been unto this 
hour, neither by the conſent ** our lord the king and the 


7 08 lords 


(e) Rog. Bacon. eitat. ye Selden in Fietam. 7. 6. in  Forteſe 
6.33. & 8 Rep. Pref, a 

(d) Joan. Sariſburiens. Polycrat. 8. 22. 

(e) Ilem, ibid. 5.16. Polydor. Virgil. Hiſt. l. . 

(f) Star, Merton. 20 Hen. LI c. 9. Et omnes comites et 
arones una voce reſponderunt, quid nolunt leges Angliae mutare, 
fuae bucuſque uſitatae ſunt et approbate. | 

050 11 Ric. II. | i 
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a piece of impiety, and, though it might prevent the intro- 
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two parties; the biſhops and clergy, many of them foreign- 
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and canon laws, which now came to be inſeparably interwo- 
ven with each other; and the nobility and laity, who ad-. 
hered with equal pertinacity to the old common law: both 


ſyſtem that real merit which is abundantly to be found in 


pal laws upon all occaſions ; and, on the other, from the 
firm temper which the nobility ſhewed at the famous parlia- 


© had hitherto been uſed and approved.” And we find the 
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e lords of parliament ſhall it ever be, ruled or governed by Wl 
* the civil law (h).“ And of this temper between the ll 
clergy and laity many more inſtances might be given. c 
r 
0 


WuILE things were in this ſituation the clergy, finding 
it impoſſible to root out the municipal law, began to with- Ie 
draw themſelves by degrees from the temporal courts : and 
to that end, very early in the reign of king Henry the third, 
epiſcopal conſtitutions were publiſhed (i), forbidding all ec- 
cleſiaſtics to appear as advocates in foro ſaeculari : nor did to 
they long continue to act as judges there, not caring to WA 
take the oath of office which was then found neceſſary to be We» 
adminiſtered, that they ſhould in all things determine ac- 

- cording to the law and cuſtom of this realm (k) ; though 
they Rill kept poſſeſſion of the high office of chancellor, an 
office then of little juridical power ; and afterwards, as its 
buſineſs increaſed by degrees, they modelled the proceſs 
of the court at their own diſcretion, - 


/ 


Bur wherever they retired, and wherever their authority 
extended, they carried with them the ſame zeal to introduce 
the rules of the civil, in excluſion of the municipal law. 
This appears in a particular manner from the ſpiritual 
courts of all denominations, from the chancellor's courts in Non 

both our univerſities, and from the high court of chancery of! 
before-mentioned ; in all of which the proceedings are to 
this day in a courſe much conformed to the civil law : for 0 
| Which no tolerable reaſon can be aſſigned, unleſs that theſe Wl: 
courts were all under the immediate direction of the popiſh ]W"*! 
eccleſiaſtics, among whom it was a point of religion to ex- 
clude the municipal law; pope Innocent the fourth having Hh 
forbidden (1) the very reading of it by the clergy, becauſe Who 
its deciſions were not founded on the imperial conſtitutions . , 
but merely on the cuſtoms of the laity. And if it be con-: ſc 
ſidered, that our univerſities began about that period to fe: WF © 
ceive their prefent form of ſcholaſtic diſcipline z that they 
were then, and continued to be till the time of the refor- . „ 


mation, entirely under the influence of the popiſh ws” 6 ng 
(une, 
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(ir John Maſon the firſt proteſtant, being alſo the firſt lay: 
chancellor of Oxford) this will lead us to perceive the 
reaſon, why the ſtudy of the Roman laws was in thoſe days 
ot bigotry (m) purſued with ſuch alacrity in theſe ſeats of 
learning; and why the common law was entirely deſpiſed, 
.d clicemed little better than heretical. | 
AnD, ſince the reformation, many cauſes have conſpired 
to prevent its becoming a part of academical education, 
As, firſt, long uſage and eſtabliſhed cuſtom ; which, as in 
every thing elſe, ſo eſpecially in the forms of ſcholaſtic ex- 
erciſe, have juſtly great weight and authority. Secondly, 


@ GW Ma © ww 


b the real intrinſic merit of the civil law, confidered upon the 
n Wfooting of reaſon and not of obligation, which was well 
ts krown to the inſtructors of our youth; and their total 
fk MWiznorance of the merit of the common law, though its 


qual at leaſt, and perhaps an improvement on the other. 
But the principal reaſon of all, that has hindered the in- 
troduction of this branch of learning, is, that the ſtudy of 
the common law, being baniſhed from hence in the times 
of popery, has fallen into a quite different channel, and has 
therto been wholly cultivated in another place. But as the 
long uſage andigſtabliſhed cuſtom, of ignorance in the laws 
of the land, begin now to be thought unreaſonable; and as 
8 by 

(m) There cannot be a ſtronger inſtance of the abſurd and 
uperttit jous veneration that was paid to theſe laws, than that the 
It learned writers of the times thought they could not form 
perfect character, even of the bleſſed virgin, without mak - 
ng her a civilian and a ca noniſt. Which Albertus Magnus, 
he renowned Cominican doctor of the thirteenth cen ury, thus 
roves in his Surma de lanudibus eier vi rg inis (iv num 
ns, m huma num opus) gu. 23. f. 8. Iten quod jura nie 
%, & leges, & decreta ſcivii in ſummo, probatur Loc made, 
ſcplinia advecati manif Hatur in tribus; unum, quod obtineat 
re- ¶ omnia contra judicem juſtum & ſapientem; ſecusde, quod cortra 
hey | woof aflutum & ſagacem; tertio, quod in cauſa deſpera- 
' la: ſed beat iſi ma virgo, contra judicem ſapi-ntifſimum, Domi- 
un contra adverſat ium callidiſſi mum, diabolum; in cauſa 
\ Bo neſtr a diſperata; ſentertiam optatam obt inuit. To which 
(fir n eminent franciican, two centuries af:erwards, Bernard: us 
adi (, 14e, pare. 4. ſer m. g) very gravely ſubjoins this 
le. Nec widetur incongruum nulieres babere prritiam jus is. 
' Legitur enim de uxore Joannis Ardreae glfſutoris, guod tan- 
tam per t iam in utregue jure babuit, ut publice in ſcholis I: gere 
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22 On the Sr up Ix T Ros, 
by this means the merit of thoſe laws will probably be 
more generally known; we may hope that the method of 
ſtudying them will ſoon revert to its antient courſe, and the 
foundations at leaſt of that ſcience will be laid in the tuo 
univerſities; without being excluſively confined to the chan- 

nel which it fell into at the times I have juſt been deſcribing, 


Fox, being then entirely abandoned by the clergy, a fey 
ſtragglers excepted, the ſtudy and practice of it devolye( 

- of courſe into the hands of laymen ; who entertained upon 
their parts a moſt, hearty averſion to the civil law (u) 
and made no ſcruple to profeſs their contempt, nay 
even their ignorance (0) of it, in the moſt public manner, 
But till, as the balance of learning was greatly on thi 
ſide of the clergy, and as the common law was no longer 
taught, as formerly, in any part of the kingdom, it mul 
= have been ſubjected to many inconveniencies, and perhaps 
ww would have been gradually loſt and overrun by the civil 
#8 (a ſuſpicion well juſtified from the frequent tranſcripts of 
Juſtinian to be met with in Bracton and Fleta) had it not 
been for a' peculiar incident, which happened at a yer 
critical time, and contributed greatly to its ſupport, 
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Tux incident which I mean was the fixing the court of 
common pleas, the grand tribunal for diſputes of property, 
to bes held in one certain ſpot ; that the ſeat of ordinary 
juſtice might be permanent and notorious to all the nation. 
Formerly that, in conjunction with all the other ſuperit 


court 


(n) Forteſc. de Iaud. LL. c. 25. (o) This remarkably i 
peared in the caſe of the abbot of Torun, M. 22 Ede, III. 2 
who had cauſed a certain prior to be ſummoned to anſwer i 
Avignon for erecting an oratory contra inhibitionem ni optri, 

by which words Mr. Selden, (in Flet. 8. 53.) very juſtly under 
ſtands to be meant the title de novi eperis nuntiatione both in tib 
civil and canon laws, (EA 39. 1. C. 8. 11. and Decretal. nd 
Extrav. 5. 32+) whereby the erection of any new buildings" 
prejudice of more antient ones was prohibited. But Skipmi 
the king's ſerjeant, and afterwards chief baron of the excite 
quer, declares them to be flat nonſenſe ; “ in ceux parolx, on 
e tra inhibitionem novi operis, y ad pas entendment "ani 
juſtice Schardelow mends the matter but little by informin 
him, that they ſignify a reſtitution in their law); for which 
*reaſon he very ſagely reſolves to pay no ſort of regard to them 
% Co neſt que un a en leur ley, pur que a" ced nav 
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courts, was held before the king's capital juſticiary of 
England, in the aula regis, or ſuch of his palaces wherein 
his royal perſon reſided 3 and removed with his houſhold 
from one end of the kingdom to the other. This was 
found to occaſion great inconvenience to the ſuitors; to re- 
medy which it was made an article of the great ads of 
liberties, both that of king John and king Henry the third 
(p), that * common pleas ſhould no longer follow the king's 
« court, but be held in ſome certain place: in conſequence 
of which they have ever ſince been held (a few neceſſary re- 
ovals in times of the plague excepted) in the palace of 4 
eſtminſter only. This brought together the profeſſors of 1 
the municipal law, who before were diſperſed about the | } 
kingdom, and formed them into an aggregate body; where- 
by a ſociety was eſtabliſhed of perſons, who (as Spelman 
q) obſerves) addicting themſelves wholly to the ſtudy of 
he laws of the land, and no longer conſidering it as a mere 
ubordinate ſcience for the amuſement of leiſure hours, 
don raiſed thoſe laws to that pitch of perfection, which 
hey ſuddenly. attained under the auſpices or. our Engliſh 
Juſtinian, king Edward the firſt, 


Ix conſequence of this lucky aſſemblage, they naturally 
ell into a kind of collegiate order, and, being excluded from 
Oxford and Cambridge, found it neceſſary to eſtabliſh a new 
niverſity of their own. This they did by purchaſing at 
arious times certain houſes. (now called the inns of court 
nd of chancer ry) between the city of Weſtminſter, the 
place of holding the king's courts, and the city of London: 
or advantage of ready acceſs to the one, and plenty of pro- 
ions in the other (r). Here exerciſes were performed, 
ectures read, and degrees were at length conferred in the 
ommon law, as at other univerſities in the canon and civil. 
The degrees were thoſe of barriſters (firſt ſtyled apprentices 
$) from prendre, to learn) who anſwered to our bache- 

| | lors; 3 


1 


(p) e. 11. wm Glfer 334. (tx) Forteſc. c. 48. 
% Apprentices or barriſters ſeem to have been fir{t appointed 
j an ordinance of king Edward the firſt in parliament, in the 
N his reigu. (Spelm. Gl. . 37s Dagcale, Orig. 
55 


24 4 On the AN | rn 


lors; as the ſtate and degree of a ſerjeant (t), ſerviewi 
ad legem, did to that of doctor. 


Tux crown ſeems to have ſoon taken oder its protec. 
tion this infant ſeminary of common law ; and, the more 
effectually to foſter and cheriſh it, king Henry the third in 
the. nineteenth year of his reign iſſued out an order direQed 
to the mayor and ſheriffs of London, commanding that ng 
regent of any law ſchools within that city ſhould for the 
future teach law therein (u). The word, law, or Legen | 
. being a general term, may create ſome doubt at this dif. 
tance of time whether the teaching of the civil law, or the 
common, or both, is hereby reſtrained. But in either caf: 
it tends to the ſame end. If the civil law only is prohibited 
(which is Mr. Selden's (w) opinion) it is then a retaliation 
upon the clergy, who had excluded the common law from 
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their ſeats of learning. If the municipal law. be alſo in n 
cluded in the reſtriction, (as fir Edward Coke (x) —— 
ſtands i it, and which the words ſeem to import) then the in · 
tention is evidently this; by preventing private teachen th. 
within the walls of the city, to collect all the common tin 
lawyers into the one public univerſity, n was mo wa 
opted in the. ſuburbs. | | try 
IE 1:4 
(t) The firſt don which I have met with ! in our lawbook ſo t 
of ſerjeants or counters, is in the ſtatute of Weſtm. 1, 3 Ed doe 


I. c. 29. and in Horn's Mirror, c. 1:4: 10.c. 2.4. 5. c. 3.4.1 
in the ſame reign, But M. Paris i in his life of John II. abbo ber 
of St. Alban's, which he wrote in 1266, 39 Hen. III. ſpeaks c. 
advocates at the common law, or counters (quos banci narratort 
vulgariter appellamus) as of an order of men well known. An 
1 we have an example of the antiquity of the coif in- the ſame 1 
thor's hiſtory of England, 4. D. 1259, in the caſe, of one Willa 
de Bufly ; who, being called to account for his great knay 
and malpractices, claimed the benefit of his orders or cler 
which till then remained an entire ſecret; and to that el 
voluit ligamenta coifae ſuae ſolwere, ut palam menſtraret ſe tt 
ſuram babere clericalem; ſed non eft perm. ius... Sarelil 
vero eum-arripiens, non per ccifae ligamina ſed per gattur ern if 
rebendens, troæit ad carcerem. And hence fir H. Spelmil 
conjectures, (Glrfſar. 335.) that coifs were introduced to hic 
_ the tonture of uch renegade clerks, as Mere ſtill tempted 
remain in the ſecular courts in the quality of advocates" 
Judges, notwithſtanding their prohibition by canon. $9.00 
(u) Ne aliguis ſcholas regens de legibus in eadem civitalt 

ta eteto thidem leges doceat. © 
() in Flet, 8. 2. (x) 2 loft. proẽm. 
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Ix this juridical univerſity (for ſuch it is inſiſted to have 


been by Forteſcue (y) and fir Edward Coke (2z) there are two 


ſorts of collegiate houſes ; one called inns of chancery, in 


. 


which the younger ſtudents of the law were ufually placed, 


cc learning and ſtudying, ſays Forteſcue (a), the originals 
« and as it were the elements of the law; who profiting 
Wh © therein, as they grew to ripeneſs fo were they admitted 
( into the greater inns of the ſame ſtudy, called the inns of 


court.“ And in theſe inns of both kinds, he goes on to 


noblemen of the realm, did uſe to place their children, 


in the law, or to get their living by its practice: and that in 
his time there were about two thouſand ſtudents at theſe 
ſeveral inns, all of whom he informs us were filii nobilium, 
or gentlemen born. 


m 
n 

N- HENCE it is evident, that (though under the influence of 
N 


time of Henry the ſixth it was thought highly neceſſary and 
was the univerſal practice, for the young nobility and gen- 
try to be inſtructed in the originals and elements of the 


ſo that in the reign of queen Elizabeth fir Edward Coke (b) 
does not reckon above a thouſand ſtudents, and the num- 
ber at preſent is very conſiderably leſs, Which ſeems prin- 
cipally owing to theſe reaſons : firſt, becauſe the inns of 


branch of the profeſſion, are neither commodious nor pro- 
per for the reſort of gentlemen of any rank or figure; ſo 
that there are very rarely any young, ſtudents entered at the 
inns of chancery. :: ſecondly, becauſe in the inns of court 
all ſorts of regimen and academical ſuperintendence, either 
with regard to morals or ſtudies, are found impracticable 
and therefore entirely negleCted : laſtly, becauſe perſons of 
birth and fortune, after haves finiſhed their uſual courſes 
at the univerſities, have n leiſure or reſolution ſuffi- 
Vou „ B cient 


(y) e. 49. (2) 3 Rep. pref, (-) ibid, 60) 7. 


chancery, being now almoſt totally filled by the inferior 


tell us, the knights and barons, with other grandees and 


though they did not deſire to have them thoroughly learned 


the monks our univerſities neglected this ſtudy, yet) in the 


laws. But by degrees this cuſtom has fallen into diſuſe ; * 
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cient to enter upon a new ſcheme of ſtudy at a new place of 

| inſtruction. Wherefore few gentlemen now reſort. to the 
inns of court, but ſuch for whom the knowledge of practice 
is abſolutely neceſſary; ſuch, I mean, as are intended for 
the profeſſion: the reſt of our gentry, (not to ſay our no- 
bility alſo) having uſually retired to their eſtates, or viſited 
foreign kingdoms, or entered upon public life, without any 
Inſtruction in the laws of the land; and indeed with hardly 
any opportunity of gaining ;nſieuRtion, unleſs- it can be 
afforded them in theſe ſeats of learning, | | 


AnD that theſe. are the proper places, for -Ffording aſſiſt 
- ances of this kind to gentlemen of all tations and degrees, 
cannot (I think) with any colour of reaſon be denied. For 
not one of the objections, which are made to the inns of 
court and chancery, and which I have juſt now enumerated, 
will hold with regard to the univerſities. Gentlemen may 
here aſſociate with gentlemen of their own rank and degree. 
Nor are their conduct and ſtudies left entirely to their 
own diſcretion ; but regulated. by a diſcipline ſo wiſe and 
exact, yet ſo liberal, ſo ſenſible and manly, that their con- 
formity to its rules (which does at preſent ſo much honour 
to our youth) is not more the effect of conſtraint, than 
of their own inclinations and choice. Neither need they 
apprehend too long an avocation hereby from their private 
eoncerns and amuſements, or (what is a more noble object) 
the ſervice of their friends and their country, This ſtudy 
will go hand in hand with their other purſuits: it will ob- 
ſtruct none of them; it will ornament and aſſiſt them all. 


Bur if, upon the whole, there are any, ſtill viedded 
to monaſtic prejudice, that can entertain a doubt how far 
this ſtudy is properly and regularly academical, ſuch per- 
ſons I am afraid either have not conſidered the conſtitution 
and deſign of an univerſity, or elſe think very meanly of it. 
It muſt be a deplorable narrowneſs of mind, that would 
confine theſe ſeats of inſtruction to the limited views of one 
or two learned profeſſions. To the praiſe of this age be it 


- a more open and generous way of thinking W. 
| | ow 
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ſort, has been thought by our wiſeſt and moſt affectionate 


patrons (c), and very lately by the whole univerſity (d), no 


ſmall improvement of our antient plan of education: and 


therefore I may ſafely affirm that nothing (how unuſual ſo- 


ever) is under due regulations, improper to be taught in this 
place, which is proper for a gentleman to learn. But that 


a ſcience, which diſtinguiſhes the criterions of right and 
wrong; which teaches to eſtabliſh the one, and prevent, 


puniſh, or redreſs the other ; which employs in its theory 
the nobleſt faculties of the foul, and exerts in its practice 


the cardinal virtues of the heart; a ſcience; which is univerſal 


in its uſe and extent, accommodated to each individual, yet 
comprehending the whole community; that a ſcience like 
this ſhould have ever been deemed unneceſſary to be ſtudied 
in an univerſity, is matter of aſtoniſhment and concern. 
Surely, if it were not before an object of academical know- 
ledge, it was high time to make it one: and to thoſe who 
can doubt the propriety of its reception among us (if any 
ſuch there be) we may return an anſwer in their own Way; 
that ethics are confeſſedly a branch of academical learning, 
and Ariftotle himſelf bas ſaid, ſpeaking of the laws of his 
own country, that juriſprudence or the knowledge of thoſe 
laws is the principal and moſt perfect branch of ethics (e). 


FROM a thorough conviction of this truth, our muni- 
ficent benefactor Mr. VIx ER, having employed above half 
a century in amaſſing materials for new-modelling and ren- 

B 2 „ 


(e) Lord chancellor Clarendon, in his dialogue of education, 


among his tracts, p. 325. appears to have been very folicitous, 


that it might be made a part of the ornament of our learned 
* academies to teach the qualities of riding, dancing, and 


« fencing, at thoſe hours when more ſerious exerciſes ſhould” 
be intermitted.“ 


(34) By accepting in full convocation the remainder of lord 
Clarendon's hiſtory from his noble deſcendants, on condition 


to apply the profits ariſing from its publication to the eſtabliſh= 
ment of a manage in the univerſity, | 


e) Trau ,t agen, dri Th; ri apirn; Xp101 181. 


| Ethic, ad Nicemach, |, 5. C. 3» 
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now univerſally to prevail. The attainment of liberal and” 
genteel accompliſhments, though not of the ine 
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dering more commodious the rude ſtudy of che laws of the 


land, conſigned both the plan and execution» cf [theſe his 


public-ſpirited deſigns tothe wiſdom of his parent univerſity, 
Reſolving to dedicate his learned labours © to the benefitof 
it poſterity and the perpetual ſervice of his country (f),“ he 


- was ſenſible he could not perform his reſolutions in a better 


and more effectual manner, than by extending to the youth 


of this place thoſe aſſiſtances, of which he fo well remem- 


bered and ſo heartily regretted the want. And the ſenſe, 
which the univerſity has entertained of this ample and moſt 


uſeful bene faction, muſt appear beyond a doubt from their gra- 
titud e in receiving it with all poſſible marks of eſteem (g); 
from their alacrity and unexampled diſpatch in carrying 
it into execution (h); and, above all, from the laws and 
conſtitutions by which they have effectually guarded it from 
the negle& and abuſe to which ſuch inſtitutions are liable (i). 


We have ſeen an univerſal emulation, who beſt ſhould un- 


poun { J 
to be at the time of his election at leaſt a maſter of aste 


(f) See the preface to the eighteenth vol. of his abridgment. 


(g) Mr. Viner is enrolled among the public benefactors of the 


— 


univerſity by decree of convocation. (TS 
(k) Mr. Viner died June 3, 1756. His effects were collected 


and ſettled, near a volume of his work printed; almoſt the 


whole diſpoſed of, and the accounts made up, in a year and a 


half from his deceaic, by the very diligent and worthy adminiftra- 


tors with the will annexed, (Dr. Weit and Dr, Good of Magda» 


lene, Dr. Whalley of Oriel, Mr. Buckler of All Souls, and Me. 
Betts of the Univerſity college) to whom that care was con- 
ſigned by the univerſity. Another half year was employed in 


conſidering and ſettling a plan of-the proppſed inſtitution, and 


in framing the ſtatutes thereupon, which were finally confirmed 


by - convocation on the 3d of July, 1956. The profeſſor was. 


elected on the 20th of October following, and two ſcholars on 


the ſucceeding day. And, laſtly, it was agreed at the annual 


audit in 1761, to eſtabliſh a fellowſhip; and a fellow was ac- 


cordingly elected in January following. — The reſidue of this 


fund, ariſing from the ia'e of Mr. Viner's abrivgment, will pre- 
bably be ſufficient hereafter to found another fellowſhip: and 


ſcholarſhip, or three more ſcholarſhips, as ſhall be thought moſt 


expedient. | | +. 
(i) The ſtatutes are in ſubſtance as follow: 1. That the ac». . 


counts of this beneſaQtion be ſeparately kept, and annually 


arfdited by the delegetes of accounts and profeſſor, and afters: 


wards reported to cenvocation. 2. That a profeſſorſhip of the 
laws of England be eſtabliſhed, with a ſalary of two hundred. 
ds per en'.um ; the profeilor to be elected by convocation, and 


bachelor: 
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* derſtand, or moſt faithfully purſue, the deſigns of our ge- 
nerous patron : and with pleaſure we recollect, that thoſe 
who are moſt diſtinguiſhed by their quality, their fortune, 


bachelor of civil faw in the univerſity of Oxford, of ten years 
ſtanding from his matriculation; and ale a barriiter at law of 
four years landing at the bar. 3. That ſuch profeſſor (by him- 
ſelf, or by deputy, to be previouſly approved by convocation) do 
read one ſolemn public lecture on the laws of England, and in 
the Engliſh language, in every academical term, at certain ſtated 
times previous to the coramencement of the common law term; 
or forteit twenty pounds for every omiſſion to Mr. Viner's ge- 
neral fund: and alfo (by himſelf, or by deputy to be approved, 
if occaſional, by the vice-chancellor and proctore; or if per- 
manent, both the cauſe and the deputy to be annually approved 
by convocation) do yearly read one complete courle of lectures 
on the lav/s of England, and in the Engliſh language, conſiſt- 
ing of ſixty lectures at leaſt; to be read daring the univerſity 
term time, with ſuch proper intervals that not more than four 
lectures may fall within any ſingle week: that the profeſſor 
do give a month's notice of the time when the courſe is to 
begin, and do read gratis to the ſcholars of Mr, Viner*s foun- 
dation; but may demand of other auditors ſuch gratuify as ſhall 
be ſettled from time to time by decree of convocation : and 
that, for every of the ſaid ſixty lectures omitted, the profeſſor, 
on complaint made to the vice-chancel!or within the year, do 
forfeit forty ſhillings to Mr. Viner's general fund; the proof of 
having performed his duty to lie upon the ſaid profeſſor, 4. That 
every profeſſor do continue in his office during life, unleſs in 
caſe of ſuch, miſbehaviour as ſhall amount to bannition by the 
univerſity ſtatutes; or unleſs he deſerts the profeſſion of the 
law by betaking himſelf to another profeſſion ; or unlefs, after 
one admonition by the vice- chancellor and proctors for notori- 


cus neglect, he is guilty of another flagrant omiſſion: in any 


of which caſes he be deprived by the vice- chancellor, with con- 
ſent of the houſe af convocation. 5. That ſuch a number of 
fellowſhips with a ſtipend of fifty pounds per anrwumn, and ſcholar- 
ſhips with a ſtipend of thirty pounds, be eſtabliſned, as the con- 
vocation ſhall from time to time ordain, according to the ſtate 
of Mr. Viner's revenues. 6. That every fellow be elected by 
convocation, and at the time of election be unmarried, and at 
leaſt a maſter of arts or bachelor of civil law, and a member of 
ſome college or hall in the univerſity of Oxford, the ſcholars 
of this foundation, or ſuch as haye been ſcholars (if qualified and 
approved of by convocation) to have the preference: that if 

not a barriſter when choſen, he be called to the bar within one 
year after his election; but do reſide in the univerſity two months 
in every year, or in caſe of non-reſidence do forfeit the ſtipend 
of that year to Mr. Viner's general fund. 7. That every 
ſcholar be elected by convocation, and at the time of election be 
unmatried, and a member of ſome college or hall in the univer- 
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J 


their ſtation, their learning, or their experience, hare ap- " 
-peared the moſt zealous to promote the ſucceſs of Mr. 
Viner's eftabliſhment. . | 


law itſelf, when a little more attended to in theſe ſeats of 


wiſer heads (k), for improving its method, retrenching its 
ſuperffuities, and reconciling the little contrarieties, which 


1 On the Srupr lxxr ROS. 


THE advantages that might reſult to the ſcience of the 


knowledge, perhaps would be very conſiderable. The lei- 
ſure and abilities of the learned in theſe retirements might 
either ſuggeſt expedients, or execute thoſe diftated by 


the practice of many centuries will neceſſarily create in any 
human ſyſtem : a taſk, which thoſe, who are deeply em- 
ployed in the buſineſs and the more active ſcenes of the 
profeſſion, can hardly condeſcend to engage in. And as to 
ſity of Oxford, who ſhall have been matriculated twenty four ca- 


lendar months at the leaſt: that he do take the degree of ba- 
che lor of civil law with all convenient ſpeed; (either proceeding 


19 arts or otherwiſe) and previous to his taking the ſame, be- 


tween the. ſecond and eighth year from his matriculation, be 
bound to attend two courſes of the profeſſor's lectures, to be 
certified under the profeflor's hand; and within one year after 
taking the ſame to be called to the bar: that he do annually re- 
fide fix months till he is of four years ſtanding, and four months 
from that time till he is maſter of arts or bachelor of civil law; , 


after which he be bound to reſide two months in every year; 97, | 
' in caſe of non · reſidence, to forfeit the ſtipend of that year to Mr. | 
Viner's general fund. 8. That the ſcholarſhips do become void f 
in caſe of non- attendance on the profeſſor, or not taking the 1 
degree of bachelor of civil law, being duly admoniſhed ſo ta do } 
by the vice-chancellor ano proQors : and that both fellowſhips 
and ſcholarſhips do expire at the end of ten years after each re- q 
ſpeQive election; and become void in caſe of groſs miſbehavi- P 
our, non- reſidence for two years together, marriage, not being 8 
called to the bar within the time before limited, (being duly 8 
adrnonithed ſo to be by the vice- chancellor and proctors) or de- 
ſerting the profeſſion of the law by following any other profel- P 
non: and that in any of theſe caſes the vice-chancellor, with th 
conſent of the convecation, do declare the place actually void. m 
g. That in caſe of any vacancy of the profeſſorſhip, felon WM 
or ſcholarſhips, the profits of the current year be rate “. ; 
vided between the predeceſſor or his repreſentatives, and is ie. th 
ceſſor, and that a new election be had within one month after. | 
wards, unleſs by that means the time of election ſhall-fall-withis giv 
any vacation, in which caſe it be deferred to the firſt week in the caf 
next full term. And that before any convocation ſhall be heli « f 
for ſuch election, or fer any other matter relating to Mr. Vine! 1 
benefaction, ten days public notice be given to each college and; «, 
hall of the convocation, and the cauſe of convzoking it. « , 


(k) See lord Bacon's propoſals and offer of a digeſt. 


4 a St 4 
85 2 2 2-2 


7 * I. * : - _ e , 


$. 1. | of the Law. | 31 
the intereft, or (which is the ſame) the reputation of 'the 
univerſities themſelves, I may venture to pronounce, that 
if ever this ſtudy ſhould arrive to any tolerable perfection 
either here or at Cambridge, the nobility and gentry of this 
kingdom would not ſhorten their reſidence upon. this .ac- 
count, nor perhaps entertain a worſe opinion of the bene- 
fits of academical education. Neither ſhould it be conſi- 
dered as a matter of light importance, that while we thus 
extend the Pomocria of univerſity learning, and adopt a 
new tribe of citizens within theſe philoſophical walls, we 
intereſt a very numerous and very powerful profeſſion in 
the preſervation of our rights and revenues. 

For I think it paſt diſpute that thoſe gentlemen, who 
reſort to the inns of court with a view to purſue the profeſ- 
fon, will find it expedient (whenever it-is praRicable) to, 
lay the previous foundations of this, as well as every other 
ſcience, in one of our learned univerſities. ' We may ap- 
peal to the experience of every ſenſible lawyer, whether 
any thing can be more hazardous or diſcouraging than the 
uſual entrance on the ſtudy of the law. A raw and unex- 
perienced youth, in the moſt dangerous ſeaſon of life, is 
tranſplanted on a ſudden into the midſt of allurements to 
pleafure, without any reſtraint or check but what his own 


ö prudence can ſuggeſt; with no public direction in what 
courſe to phrſue his enquiries; no private aſſiſtance to re- 
: move the Mitreſſes and difficulties, which will always em- 
4 barraſs a beginner. In this ſituation he is expected to ſe- 
i queſter himſelf from the world, and by a tedious lonely 


5 proceſs to extract the theory of law from a maſs of undi- 
9 geſted learning; or elſe by an aſſiduous attendance on the 


7 courts to pick up theory and practice together, ſufficient to 
5 qualify him for the ordinary run of buſineſs. How little 
5 therefore is it to be wondered at, that we hear of ſo frequent 
0. 


W miſcuriages ; that ſo many gentlemen of bright imaginati- 
1 ons grow weary of ſo unpromiſing a ſearch (1)s and addict 


2 themſelves wholly ta amuſements, or other leſs innocent 
1 (1) Sir Henry Spelman, in the preface to his gloſſary, has 
w | Sen us a very lively picture of his own diſtreſs upon this oc- 


caſion. * Em. ſit me mater Londinum, juris neſtri ca pe ſſendi gra- 
| i ta, cujus cum weſtibulum ſalutaſſim, reper:ſemgue lin guam pr- 
100 „ Erinam, dia lectum barbarum, method am tncomcinnum, molem 
20%) non ingentem, ſelum ſed perpetuis bumeris ſu/inendam, extidit 


* 8 


6 wiiht ( fateor ) animus, Sc.” 


that thoſe very perſons have frequently recom ine of 


on offspring, a very different foundation offilegal ſtridies, 
a regular academical education. Perhaps tod 


exceptions, experience may teach us to foretel that a law- 


law of Trinity college, Cambridge. 
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purſuits; and that ſo many perſons of moderate capacity 
confuſe themſelves at firſt ſetting out, and continue ever 


dark and puzzled during the remainder of their lives 


Tu evident want of ſome aſſiſtance in the rudiments of 
legal knowledge has given birth to a practice, which, if 


ever it had grown to be general, muſt have proved of ex. 
tremely pernicious conſequence. I mean the cuſtom, by 
ſome ſo very warmly recommended, of dropping all liberal 
education, as of no uſe to ſtudents in the law: and placing 


them in its ſtead, at the deſk of ſome ſkilful attorney; in 


order to initiate them early in all the depths of practice; 
and render them more dextrous in the mechanical parts of 


buſineſs. A few inſtances of particular perſons, (men of 
excellent learning, and unblemiſhed integrity) who, in | 
ſpight of this method of education, have ſhone in the fore- 


moſt ranks of the bar, have afforded ſome kind of fanQi- 
on to this illiberal path to the profeſſion, and biaſſed many 
parents, of ſhort-ſighted judgment, in its favour : not 


conſidering, that there are ſome geniuſſes, formed to over- 
come all diſadvantages, and that from ſuch particulap in- 5 
ſtances no general rules can be formed; nor eee 2 


the moſt forcible of all examples, the diſpifpoiir 


in return, 1 


could now direct their eyes to our principal ſeAg of 1 
and ſuggeſt a few hints, in favour of univefſity lea 
ing (m): but in theſe all who hear me, I know, have 
already prevented me. 2 
MaKx1NG therefore due allowance for one or two ſhining 


yer thus educated to the bar, in ſubſervience to attorneys 
and ſolicitors (n), will find he has begun at the wrong 
end. If practice be the whole he is taught, practice mult 
alſo be the whole he will ever know: if he be uninſtructed 
in the elements and firſt principles upon which the rule of 
pa | practice 

(m) The four higheſt judicial offices were at that time filled! 


by gentlemen, two of whom bad been fellows of all Souls col- 
lege; another, ſtudent of Chriſt-Church; and the fourth 3 fel- 


(n) See Kennet's life of Somner. p. 67. 


cedents will totally diſtract and bewilder him: ta lex 
ſcripta.eft (o) is the utmoſt his knowledge will arrive at; 
he muſt never aſpire to form, and ſeldom expect to com- 
| prehend, any arguments drawn 4 triori, from the ſpirit 
of the laws and the natural foundations of juſtice. 2 
NoR is this all; for (as few perſons of birth, or for- 
tune, or even of ſcholaſtic education, will ſubmit to the 
drudgery of ſervitude and the manual labour of copying the 
traſh of an office) ſhould this infatuation prevail to any 


conſiderable degree, we muſt rarely expect to ſee a gentle- 


| man of diſtinction or learning at the bar. And what the 
conſequence may be, to have the interpretation and enforce- 
ment of the laws (which include the entire diſpoſal of our 
properties, liberties, and lives) fall wholly into the hands 
of obſcure or illiterate men, is matter of very publie concern. 


- Tas inconveniences here pointed out can never be effec- 
tually prevented, but by making academical education a 
previous ſtep to the profeſſion of the common Jaw, and at 
the fame time making the rudiments of the law a part of 
acation, For ſciences are of a ſociable diſ- 


here any branch of learning, but may be 
roved by aſſiſtances drawn from other arts. 


a dle, by peruſal and imitation of the pureſt 
claſhcal writers, among whom the hiſtorians and oratprs 
will beſt deſerve his regard; if he can reaſon with precifi- 
on, and ſeparate argument from fallacy, by the clear fim- 
ple rules of pure unſophiſticated logic; if he can fix his 
attention, and fteadily purſue truth through any the moſt 
intricate deduction, by the uſe of mathematical demonſtra- 
tions; if he has enlarged his conceptions of nature and 
art, by a view of the ſeveral branches of genuine, experi- 
ental philoſophy; if he has impreſſed on his mind the 
ound maxims of the law of nature, the beſt and moſt au- 
thentic foundation of human laws; if, laſtly, he has con- 
emplated thoſe maxims reduced to a practical ſyſtem in 
Rey = "0 
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practice is founded, the leaſt variation from eſtabliſhed pre- 


louriſh beſt in the neighbourhood of each o- 


he ſtudent in our laws hath formed both his 


* 
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the laws of imperial Rome; if he has done this or any part 
of it, (though all may be eaſily done under as able inſtruc. 
tors as ever graced any ſeats of learning) a ſtudent thus qua- 


merated, I cannot but add thoſe of the heart; affectionate 


er, a Hyde, a Hale, or a Talbot. And, 


| 2 perfection than in the two univerſities of this kingdom, 


lified may enter upon the ſtudy of the law with incredible 
advantage and reputation. And if, at the concluſion, or 
during the acquiſition of theſe accompliſhments, he will 
afford himſelf here a year or two's farther leiſure, to lay the 
foundation of his future labours in a ſolid ſcientifical me- 
thod, without thirſting too early to attend that practice 
which it is impoſſible he ſhould rightly comprehend, he 
will afterwards proceed with the greateſt eaſe, and will un- 


fold the moſt intricate points with an intuitive rapidity and 


e. 


I SHALL not infift upon ſuch motives as might be drawn 
from principles of oconomy, and are applicable to particu- 
Jars only : I reaſon upon more general topics. And there- 
fore to the qualities of the head, which I have juſt enu- 


loyalty to the king, a zeal for liberty and the ng 
ſenſe of real honour, and well grounded en 
ligion; as neceſſary to form a truly valuable ap liſh 


norance of ſome, or unkindneſs of others, W 
tofore untruly ſuggeſted, experience will wal 
firm, that theſe endowments of loyalty and pu 
honour and religion, . are no where to be found Minor 


BEFORE I conclude, it may perhaps be expected, that! 
lay before you a ſhort and general account of the method 
I propoſe to follow, in endeavouring to execute the truſt you 
have been pleaſed to repoſe in my hands. And in thele 
ſolemn lectures, which are ordained to be read at the en- 
trance of every term, (more perhaps to do public honour 
to this laudable inſtitution, than for the private inſtruction 
of individuals) (p) I preſume it will beſt anſwer the intent 
of our benefaRor and the expectation of this learned body 


if I attempt to illufrate at times ſuch detached titles of tie 
| Tay 


{p) See Lowth's Oratis Creqwiana, p. 365. 


F. 1. 5 of the LEA. | 35 


law, as are the moſt eaſy to be underſtood, and moſt ca- 


pable of hiſtorical or critical ornament. But in reading 
the complete courſe, which is annually conſigned to my 
care, a more regular method will be neceſſary; and, till a 
better is propoſed, I ſhall take the liberty to follow the ſame 
that I have already ſubmitted to the public (q). To fill 


up and finiſh that outline with propriety and correctneſs, 


and to render the whole intelligible to the uninformed minds 
of beginners, (whom we are too apt to ſuppoſe acquainted 
with terms and ideas, which they never had opportunity to. 
learn) this muſt be my ardent endeavour, though by no. 
means my promiſe to accompliſh. You will permit me 
however very briefly to deſcribe, rather what I conceive an 
academical expounder of the laws ſhould do, than what 1 
have ever known to be done, Re Eno 11 | 


. 


Hz ſhould conſider his courſe as a general map of the 
law, marking out the ſhape of the country, its connecti- 


ons and boundaries, its greater diviſions and principal ci- 


ties: it is not his buſineſs to deſcribe minutely the ſubordi- 
nate limits, or to fix the longitude and latitude of every in- 
conſiderable hamlet. His attention ſhould be engaged, like 
that of the readers in Forteſcue's inns of chancery, © in 
« tracing out the originals and as it were the elements of 
t the law. For if, as Juſtinian (r) has obſerved, the ten- 


der underſtanding of the ſtudent be loaded at the firſt with 


a multitude and variety of matter, it will either occaſion 
him to deſert his ſtudies, or will carry him heavily through 
them, with much labour, delay, and deſpondence. Theſe 


originals ſhould be traced to their fountains, as well as our 


diſtance will permit; to the cuſtoms: of the Britons and 
_ Germans, 


(g) The Analyſis of the laws of England, firſt publiſhed, A. D. 
1756, and exhibiting the order and principal diviſions of the 
enſuing COMMENTARIES; which were originally ſubmitted to 
the univerſity in a private courſe of l:Quures, A. D. 1703. 

(r) Inciprentibus nobis ex panere jura populi Romani, ita widentur 
rad! poſſe commodifſime, fi primo levi ac fimplici via fingula tea 
Gantur : alqui, 7 ftatim ab iritig rudem adbuc et in mum ant 
num fludtofi multitudine ac varictate rerum ene: av, s, durum al- 


eum, aut dt ſertorum fladiorum efficiemus, aut cum mapno lab re, 


Ji pe etiam cum di ident ia (g uae plerumęu- Juweres avertit ) ſe tus 
alid perducemus, ad guod leviorewia ductus, fine magn) labore er 
fine ulla digidentia maturius Perdici potuiffet, It. I. 1. . 


ot civil laws. 
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Germans, as recorded by Caeſar and Tacitus; to the codes 


of the northern nations on the continent, and more eſpeci- 
ally to thoſe of our own Saxon princes; to the rules of 


the Roman law, either left here in the days of Papinian, 


or imported by Vacarius and his followers ; but, above all, 
to that inexhauſtible reſeryoir of legal antiquities and learn- 
ing, the feodal law, or, as Spelman (s) has entitled it, the 
law of nations in our weſtern. orb. Theſe primary rules 
and fundamental principles ſhould be weighed and com- 


pared with the precepts of the law of nature, and the-prac- 


tice of other countries; ſhould be explained by reaſons, il- 


luſtrated by examples, and confirmed by undoubted autho- 
rities; their hiſtory ſhould be deduced, their changes and 


revolutions obſerved, and it ſhould be ſhewn how far they 


are connected with, or have at any time been affected by, 


the civil tranſactions of the kingdom. 


wo PLAN of this nature, if executed with care and abi- 
lity, cannot fail of adminiſtering a moſt uſeful and rational 
entertainment to ſtudents of all ranks and profeſſions ; ; and 
yet it muſt be confeſſed that the ſtudy of the laws is not 


merely a matter of amuſement : for, as a very judicious 
writer (t) has obſerved upon a ſimilar occaſion, the learner 


« will be conſiderably diſappointed, if he looks for enter- 


e tainment without the expence of attention.” An at- 


tention, however, not greater than is uſually beſtowed in 
maſtering the rudiments of other CE e in 
purſuing a favourite recreation or exerciſe nd this atten- 
tion is not equally neceſſary to be exerted by every ſtudent 
upon every occaſion. Some branches of the law, as the 


formal proceſs of civil ſuits, and the ſubtile diſtinctions 


incident to landed property, which are the moſt difficult to 
be thoroughly underſtood, are the leaſt worth the pains of 
underſtanding, except to ſuch gentlemen as intend to pur- 


ſue the profeſſion. To others I may venture to apply, 


with a flight alteration, the words of fir John Forteſcue (u), 


when firſt his royal pupil determines to engage in this ſtu- 


3 will not be neceſſary for a gentleman, as ſuch, 
| 40 to 


(s) Of parliaments. 57, (t) Dr, Taylor' s pref, to Elem. 
| | (u) De laud, Leg, c. 8. : 


8 


1 of the Law. 37. 
« to examine with a cloſe application the critical niceties 

of the law. It will fully be ſufficient, and he may well 
« enough be denominated a lawyer, if under the inſtructi- 

« on of a maſter he traces up the principles and groumd# 
ce of the law, even to their original elements. Therefore 
« jn a very ſhort period, and with very little labour, he 
« may be ſufficiently informed in the laws of his coun- 
be try, if he will but apply his mind in good earneſt to re- 
« ceive and apprehend them. For, though ſuch know+ 
ee ledge as is neceflary for a judge is hardly to be acquir- 
« ed by the lucubrations of twenty years, yet with a ge- 
« nius of tolerable perſpicacity, that knowledge which is 
« fit for a perſon of birth or condition may be learned in a 
* ſingle year, without neglecting his other improvements.” 


To the few therefore (the very few, I am perſuaded,) 
that entertain ſuch unworthy notions of an univerſity, as 
to ſuppoſe it intended for mere diſſipation of thought; to 
ſuch as mean only to while away the aukward interval 
from childhood to twenty one, between the reſtraints of the 
ſchool and the licentiouſneſs of politer life, in a calm mid- 
dle ſtate of mental and of moral inaCtivity ; to theſe Mr. 
Viner gives no invitation to an entertainment which they 
never can reliſh. But to the long and illuſtrious train of 
noble and ingenuous youth, who are not more diſtinguiſhed 
| among us by their birth and profeſſions, than by the re- 
gularity of their conduct and their thirſt after uſeful know- 
ledge, to theſe our benefactor has conſecrated the fruits of 
a long and laborious life, worn out in the duties of his 
calling; and will joy fully reflect (if ſuch reflections can 
be now the employment of his thoughts) that he could 
not more effectually have benefited poſterity, or contri- 
buted to the ſervice of the public, than by founding an in- 
ſtitution which may inſtruct the riſing generation in the 
7 viſdom of our civil polity, and inform them with a de- 
„ Nic to be ſtill better acquainted with the laws and conſti- 
1 ution of their country. | | 
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L AW, in its -moſt general and comprehenſive ſenſe, 
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created matter out of nothing, he impreſſed certain princi- 
ples upon that matter, from which it can never depart, and 
without which it would ceaſe to be. When he put that 


direction; as that the hand ſhall deſcribe a given ſpace u 


SECTION THE SECOND. 


Or THE NATURE OF LAWS in 


GE NE R AL.. 


ſignifies a rule of action; and is applied indiſcrimi- 
nately to all kinds of action, whether animate or inani- 
mate, rational or irrational. Thus we ſay, the laws of 
motion, of gravitation, of optics, or mechanics, as well 
as the laws of nature and of nations. And it is that ruk 
of action, which is preſcribed by ſome ſuperior, and which 
the inferior i is bound to obey, | 


Tu us when the ſupreme being formed the univerſe, ad 


matter into motion, he eſtabliſhed certain laws of motion, 
to which all moveable bodies muſt conform. And to de. 
ſcend from the greateſt operations to the ſmalleſt, when 
workman forms a clock, or other piece of mechaniſm, ht 
eſtabliſhes at his own. pleaſure certain arbitrary laws far it 


a given time; to which law as long as the work conforms 
fo long it continues in perfection, and anſwers the end d 0 
its formation. 


Ir we farther advance, from mere inactive matter to t. 


getable and animal life, we ſhall find them ſtill govern F : 
by laws; more numerous indeed, but equally fixed and i "oh 
variable. The whole progreſs of plants, from the ſeed i 32 
the root, and from thence to the ſeed again z— the methol 5 
r 


of animal nutrition, digeſtion, ſecretion, and all olle 
brane 


# 


. | Laws in general. 39 
branches of vital ceconomy ;—are not left to chance, or 
the will of the creature itſelf, but are performed in a won- 
derous involuntary manner, and 3 by W rules 
laid down by the no creator. | 


Tuls then is the 3 ſignification of law, a rule of 
action dictated by ſome ſuperior being: and, in thoſe crea- 
tures that have neither the power to think, nor to will, 
ſuch laws muſt be invariably obeyed, fo long as the crea- 1 
ture itſelf fubſiſts, for its exiſtence depends on that obedi- 1 
ence. But laws, in their more confined ſenſe, and in 
which it is our preſent buſineſs to conſider them, denote the 
rules, not of action in general, but of bumas action or 
conduct: that is, the precepts by which man, the nobleit 
of all ſublunary beings, a creature endowed with both rea- 
ſon and freewill, is commanded to make uſe 'of thoſe fa- 
culties in the general regulation of his behaviour. 


Ma, conſidered as a creature, muſt neceſſarily be ſub- 
jet to the laws of his creator, for he is entirely a depend- 
ent being. A being, independent of any other, has no 
rule to purſue, but ſuch as he preſcribes to himſelf ; but a 
ſtate of dependance will inevitably oblige the inferior to 
take the will of him, on whom he depends, as the rule of 
his conduct: not indeed in every particular, but in all 
thoſe points wherein his dependance conſiſts. This prin- ' 
ciple therefore has more or leſs extent and effect, in propor- 
tion as the ſuperiority of the one and the dependance of the 
other is greater or leſs, abſolute or limited. And conſe- 
quently, as man depends abſolutely upon his maker for 
every thing, it is neceſſary that he ſhould in all points con- 
form to his maker's will. | 


hat 


it 
ell 
Ms, 


Tus wilt. of ie tanker is called the of nature. 

For as God, when he created matter, and endued it with a 

principle of mobility, eſtabliſhed certain rules for the per- | 

petual direction of that motion; ſo when he created man, 

and endued him with freewill to conduct himſelf in all | 

parts of life, he laid down certain immutable laws of hu- |, 
| man 
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ſon to diſcover the purport of thoſe laws. 


has enabled human reaſon to*diſcover, ſo far as they are 


others are theſe principles: that we ſhould live honeſtly, 
| ſhould hurt nobody, and ſhould render to every one his due; 


the whole doctrine of law. 


' reaſon, and could not otherwiſe be attained than by a chain 


— 
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man nature, whereby that freewill is in ſome degree regu- 
lated and reſtrained, and gave him alſo the faculty of rea- 


CoNnsIDERING the” creator only as a being of infinite 
owver, he was able unqueſtionably to have preſcribed what- 
ever laws he pleaſed to his creature, man, however unjuſt 
or ſevere. But as he is alſo a being of infinite vi/dom, he 
has laid down only ſuch laws as were founded in thoſe re- 
lations of juſtice, that exiſted in the nature of things an- 
tecedent to any poſitive precept. Theſe are the eternal, 
immutable laws of good and evil, to which the creator 
himſelf in all his diſpenſations conforms ; and which he 


neceſſary for the conduct of human actions. Such among 


to which three general precepts TE (a) has reduced. 


Bur if the ner of theſe firſt 1 of the law 
of nature depended only upon the due exertion of right 


of metaphyſical diſquiſitions, mankind would have wanted ; 


' fome inducement” to have quickened their inquiries, and Hor 


the greater part of the world would have reſted content in 
agg indolence, and 1 Ignorance its inſeparable compani- 
As therefore the creator is a being, not only of infi- 
2 Foxrer, and ⁊biſ dom, but alſo of infinite goodneſs, he 
has been pleaſed fo to contrive the conſtitution and 
of humanity, that we ſhould want no other prompter to 
enquire after and purſue the rule of right, but only our 
own ſelf- love, that univerſal principle of action. For he 
has ſo intimately connected, ſo inſeparably interwoven the 
laws of eternal juſtice with the happineſs of each individu- 
al, that the Wer cannot be attained but by ob 
former; and, if the former be punctually ob 
not but induce the latter. In conſequence: Veg which mu- 
pcs tual 


(a) rd. prazcepta ſunt baec, bonefte vivere, alterum non len 
ſuum cuique tribe e. IM „„ 
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perplexed the law of nature with a multitude of abſtracted 
rules and precepts, referring merely to the fitneſs or unfit- 
neſs of things, as ſome have vainly ſurmiſed ; but has gra 

ciouſly reduced the rule of obedience to this one paternal 
precept, © that man ſhould purſue his own happineſs.” 


This is the foundation of what we call ethics, or natural - 
law. For the ſeveral articles, into which it is branched in 


our ſyſtems, amount to no more than demonſtrating, that 

this or that action tends to man's real happineſs, and there- 
bre very juſtly concluding that the performance of it is a 
part of the law of nature; or, on the other hand, that 
this or that action is deſtructive of man's real happineſs, 
and therefore that the law of nature forbids it. 


IS « 2 ks. es. | 


dictated by God himſelf, is of courſe ſuperior in obligation 
d I any other. It is binding over all the globe, in all coun- 
tries, and at all times : no human laws are of any validi- 
ty, if contrary to this; and ſuch of them as are valid 
derive all their force, and all their authority, mediately or 
immediately, from this original. | 


Bur in order to apply this to the particular exigencies 


reaſon ; whoſe office it is to diſcover, as was before ob- 
ſcrved, what the law of nature directs in every circumſtance 
of life; by conſidering, what method will tend the moſt 
effectually to our own ſubſtantial happineſs. And if our 
reaſon were always, as in our firſt anceſtor before his tranſ- 


le 


ed by prejudice, unimpaired by diſeaſe or intemperance, 
he taſk would be pleaſant and eaſy; we ſhould need no 
ther guide but this. But every man now finds the con- 
trary in his own experience; that his r 


Turs has given manifold occaſion for the benign inter- 
olition of divine providence; which, in compaſſion to the 


ſon, 


tual connection of juſtice and human felicity, he has not 


Ty1is law of nature, being co-eval with mankind and 


of each individual, it is ſtill neceſſary to have recourſe to 


preſſion, clear and perfect, unruffled by paſſions, uncloud- - 


in 3 corrupt, 
and his underſtanding full of ignorance and &ror. 


frailty, the imperfection, and the blindneſs of human rea- 


1 Of the Natur of INT Rob, 
ſon, hath been pleaſed, at ſundry times and in divers man. 
ners, to diſcover and enforce its laws by an immediate and 
direct revelation. The doctrines thus delivered we call the 
revealed or divine law, and they are to be found only in 
the holy ſcriptures. Theſe precepts, when revealed, ar: 
found upon compariſon to be really a part of the origind 
law of nature, as they tend in all their conſequences ty 
man's felicity. But we are not from thence to conclude 
that the knowledge of theſe truths was attainable by re 
: fon, in its preſent corrupted ſtate; ſince we find that, un. 
ti} they were revealed, they were hid from the wiſdom «f 
ages. As then the moral precepts of this law are indeel 
of the ſame original with theſe of the law of nature; 6 
their intrinſic obligation is of equal ſtrength and perpetui- 
ty. Yet undoubtedly the revealed law is of infinitely mon 
authenticity than that moral ſyſtem, which is framed h 
ethical writers, and denominated the natural law, Br 
| cauſe one is the law of nature, expreſsly declared ſo to | 
by God himſelf; the other is only What, by the afliſtance 
of human I we imagine to be that law, If m 
could be as certain of the latter as we are of the forme, 
both would have an equal authority: but, till then, thy 
can never be put in any competition together. 
UPON theſe two foundations, the law of nature and tif 
law of revelation, depend all human laws; that is to lay 
no human laws ſhould be ſuffered to contradict thek. 
There is, it is true, a great number of indifferent points, i 
which both the divine law and the natural leave a man & 
his own liberty; but which are found neceſſary for the bt 
nefit of ſociety to be reſtrained within certain limits. Ant 
herein it is that human laws have their greateſt force 
efficacy : for, with regard to ſuch points as are not indi 
ferent, human laws are only declaratory of, and a& inf 
ordination.to, the former. To inſtance in the caſe of ml 
der: this is expreſsly forbidden by the divine, and demo 
ſtrably by the natural law; and from theſe prohibitions 
riſes the true unlawfulneſs of this crime. Thoſe hum 
laws, that annex a puniſhment to it, do not at all incret 


it 
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ts moral guilt, or ſuperadd any freſh obligation in foro 
11ſcientiae to abſtain from its perpetration. Nay, if any 
uman law ſhould allow or injoin us to commit it, we 
re bound to tranſgreſs that human law, or elſe we mult 
fend both the natural and the divine. But with regard to 
natters that are in themſelves indifferent, and are not com- 
anded or forbidden by thoſe ſuperior laws; ſuch, for in- 
tance, as exporting of wool into foreign countries; here 
he inferior legiſlature has ſcope and opportunity to inter- 
of:, and to make that action unlaw ful which before was 
not 958 


Ir man were to live in a ſtate of nature, unconneRed 
vith other individuals, there would be no occaſion for any 
ther laws, than the law of nature, and the law of God. 

either could any other law poſſibly exiſt : for a law always 
uppoſes ſome ſuperior who is to make it; and in a ſtate of 
ature we are all equal, without any other ſuperior but him 
who is the author of our being. But man was formed for 

ociety 3 and, as is demonſtrated by the writers on this ſub- 

ect (b), is neither capable of living alone, nor indeed has 
he courage to do it. However, as it is impoſſible for the 

whole race of mankind to be united in one great ſociety, 

hey muſt neceſſarily divide into many; and form ſeparate 
ates, commonwealths, and nations, entirely independent of 
ach other, and yet liable to a mutual intercourſe. Hence 
ariſes a third kind of law to regulate this mutual intercourſe 
alled « the law of nations: which, as none of theſe 
Rates will acknowledge a ſuperiority in the other, cannot be 
lictated by either; but depends entirely upon the rules of 
atural law, or upon mutual compadts, treaties, leagues, and 
agreements between theſe ſeveral communities: in the con- 
ſtruction alſo of which compacts we have no other rule to 
reſort to, but the law of nature; being the only one to 
hich both communities are equally ſubjett : and there- 
bore the civil law (e) very juſtly obſerves, that quod natura- 
lin ratio inter omnes homines conſtituit, Vocatur jus gentium. 
Tus 


(b) poffen lorf, 7. 7. c. 1. compared with Barbeyrac's com- 
mentary. | (c) V. . 1. 9 1 
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| 1 
Tuuvs much I thought it neceſſary to premiſe concen 
ing the law of nature, the revealed law, and the law of u 
tions, before I proceeded to treat more fully of theprincig 
ſubject of this ſection, municipal or civil law; thati is, 
rule by which particular diſtricts, communities, or natiq 
are governed; being thus defined by Juſtinian (d), 4 
c civile eff quod guiſaue febi populus canſtituit. I all 
municipal law, in compliance with common ſpeech ; ſq 
though ſtrictly that expreſſion denotes the particular cl 
toms of one ſingle municipium or free town, yet it m 
with ſufficient propriety be applied to any one ſtate or n 
tion, which is governed by the ſame laws and cuſtoms, 


Muxicir a law, thus underſtood, is properly defined 
be © a rule of civil conduct preſcribed by the ſupren 
© power in a ſtate, commanding what is right and prob 
“ biting what is wrong.” Let us endeavour to expli 
its ſeveral en as they riſe out of this definition. 


Aud, krſt, it is a * not a 1 fadden order fra 
a ſuperior to or concerning a particular perſon ;z but ſon 
thing permanent, uniform, and univerſal, Therefore apa 
ticular act of the legiſlature to confiſcate the goods of I 
tius, or to attaint him of high treaſon, does not enter in 
the idea of a municipal law: for the operation of this 
is ſpent upon Titius only, and has no relation to the col 
munity in general; it is rather a ſentence than a lay 
But an act to declare that the crime bf which Titiũs 184 
cuſed ſhall be deemed. high treaſon ; this has permanend 
_ uniformity, and univerſality, and therefore is proper 
rule. It is alſo called a rule, to diſtinguiſh it from 4 
vice or counſel, which we are at liberty to follow or 0 
as we ſee proper, and to judge upon the reaſonableneſs 
unreaſonableneſs of the thing adviſed : whereas our o 
dience to the /azv depends not upon our approbation, d 
upon the maker's will, Counſel is only matter of per 
ſion, law is matter of injuffRion ; counſel acts only up upd 
the willing, law upon the unwilling alſo, ; 
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Ir is alſo called a rule, to diſtinguiſh it from a compact or 
gement; for à compact is a promiſe proceeding from us, 
s a command directed to us. The language of a 

black is « I will, or will not, do this;“ that of a la 
« thou ſhalt, or Jhalt- not, doit.” It is true there is an 
gation which a compact carries with it, equal in point of 

{cence to that of a law; but then the original of the 
igation is different. In compacts, we ourſelves deter- 
te and promiſe v what ſhall be done, before we are obliged 

lo it; in laws, we are obliged to act, without ourſelves 
ermining or promiſing any thing at all. Upon theſe _ 
cunts law is defined to be @ rule,” | 


Ivnicipal law is allo © a rule of civil conduct. 
s diſtinguiſhes municipal law from the natural, or reveal- 
the former of which is the rule of moral conduct, and 
latter not only the rule of moral conduct, but alſo the 
of faith. Theſe regard man as a creature, and point 
bis duty to God, to himſelf, and to his neighbour, con- 
ed in the light of an individual. But municipal or 
| law regards him alſo as a citizen, and bound to other 
es towards his neighbour, than thoſe of mere nature and 
gion: duties, which he has engaged in by enjoying the 
its of the common union; and which amount to no 
, than that he do contribute, on his part, to the ſub- 
ce and peach of the locicty. 


is likewiſe & a eas dreferibed. ” Becauſe a bare re- 
on, confined in the breaſt of the legiſlator, without 
telling itſelf by ſome external ſign, can never be pro- 
Y 2 Jaw, It is requiſite that this reſolution be notified 
e people who are to obey it. But the manner in which 
oufication is to be made, is matter of very great in- 
ence. Tt may be notified by univerſal tradition and 
pufttze, which ſuppoſes a previaus publication, and is 
pic of the common law of Engle. It may be notifi- 
v2 voce, by cificers appoinq l tor that purpoſe, as is 
wh regard to b ſuch acts of parlia- 
ag are *ppointed to be pub! 2 in churches and 
dother 
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46 O the NATURE of INTRO. 
other aſſemblies. It may laſtly be notified by writin 
printing, or the like; which is the general courſe: take 
with all our acts of parliament. _ Yet, whatever way 
made uſe of, it is incumbent on the promulgators to do t 
the moſt public and perſpicuous manner; not like Caligl 
who (according to Dio Caſſius) wrote his laws in a ya 
ſmall character, and hung them up upon high pillars, 
more effectually to enfnare the people. There is ſtil 
more unreaſonable method than this, which is called mali 
of laws ex poft facto; when after an action (indifferent 
itſelf) is committed, the legiſlator then for the firſt ti 
declares it to have been a crime, and inflicts a puniſtim 
upon the perſon who has committed it. Here it is impo 
ble that the party could foreſee that an action, innocent vl 
it was done, ſhould be afterwards converted to guilt h 
ſubſequent law; he had therefore no cauſe to abſtain f 
it; and all puniſhment for not abſtaining maſt of con 
quence be cruel and unjuſt (e). All laws ſhould be the 
fore made to commence in futuro, and be notified bel 
their commencement ; which is implied in the term ©j 
ſcribed.” But when this rule is in the uſual manner! 
tified, or preſcribed, it is then the. ſubject's buſineſs to 
thoroughly acquainted therewith ; for if ignorance, of 
he might know, were admitted as a legitimate excuſe, 
laws would be of no effect, but might always be eln 

with impunity. | 


Bur farther : municipal law is “ a rule of civil content 
<« preſcribed by the ſupreme fower in a ſtate. For leite 
ture, as was before obſerved, is the greateſt act of ſup 
rity that can be exerciſed by one being over another. Mug 
fore it is requiſite to the very eſſencè of a law, that fntic 

made by the ſupreme power. Sovereignty and legilliMWr: ; 
are indeed convertible terms; one cannot ſubſiſt without / 
other. ; f this 


a | nd: 


(e) Such laws among the Romans were denominated} 
legia, or private laws, of Which Cicero (de leg. 3. 19- and i 
oration pre dome, 17.) thus ſpeaks ; . Vetant leges ſacratut, 
duadecim tabulae, leges privatis hominibus irrogath; 0 
e privilegium, Nemo unguam tulit, nibil eff crudlilus 
„ fernicio/ias, nibil quod mini] bat civitas ferre prſſit. 
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Tars will naturally lead us into a ſhort enquiry eoneern- 
g the nature of ſociety and civil government; and the na- 
ral, inherent right that belongs to the ſovereignty of a. 
ate, wherever that n be lodged, of * and 

forcing laws. ; 
Tux only true and natural foundations of ſociety are the 
ants and the fears of individuals. Not that we can be- 
ve, with ſome theoretical writers, that there ever was a 
ne when there was no ſuch-thing as ſociety ; and that, 
om the impulſe of reaſon, and through a. ſenſe of their 
ants and weakneſſes, individuals met together in a large 
ain, entered into an original contract, and choſe the talleſt 
an preſent to be their governor. This notion, of an 
tually exiſting unconnected ſtate of nature, is too wild to 
ſeriouſly admitted: and beſides it is plainly contradictory 

the revealed accounts of the primitive origin of man- | 
nd, and their preſervation two thouſand years afterwards ; 
th which were effected by the means of ſingle families. 
eſe formed the firſt ſociety, among themſelves ; which 
ry day extended its limits, and when it grew too large 
ſubſiſt with convenience in that paſtoral ſtate, wherein 
c patriarchs appear to have lived, it neceſſarily ſubdivided 
lf by various migrations into more. Afterwards, as 
culture increaſed, which employs and can maintain. a 
ch greater number of hands, migrations became leſs fre- 
ent: and various tribes, which had formerly ſeparated, re- 
ited again; ſometimes by compulſion and conqueſt, ſome- 
es by accident, and ſometimes perhaps by compact. But 
ugh ſociety had not its formal beginning from any con- 
ntzon of individuals, actuated by their wants and their 
Irs; yet it is the ſenſe of their weakneſs and imperfection 
it keeps mankind together; that demonſtrates the neceſſity 
this union; and that therefore-is the ſolid and natural 
ndation, as well as the cement, of ſociety. And this is 
at we mean by the original contract of ſcciety ; which, 

ugh perhaps in no inſtance it has ever been formerly ex- 
ed at the irn inſtitution of a ſtate, yet in nature and 
reaſon 


# 
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reaſon muſt always be underſtood and implied, in the ven 
act of aſſociating together: namely, that the whole ſoul 
protect all its parts, and that eyery part ſhould pay obedi 

ence to the will of the whole; or, in other words, that the 
community ſhould guard the rights of each individu 

member, and that (in return for this protection) each in 
dividual ſhould ſubmit to the laws of the community} 
without which ſubmiſſion of all it were impoſſible tha 
protection could be certainly extended to wy 


For when ſociety is once formed, government reſults 
courſe, as neceſſary to preſerve and to keep that ſociety it 
order. Unlefs ſome ſuperior be conſtituted, whoſe com: 
mands and deciſions all the members are bound to obey, ti 
would ſtill remain as in a ſtate of nature, without any judge 

upon earth to define their ſeveral rights, and redreſs the 
ſeveral wrongs: But, as all the members of ſociety are m 
turally equal, it may be aſked, in whoſe hands are the rei 
of government to be entruſted ? To this the general anſus | 
is eaſy : but the application of it to particular caſes H 
occaſioned one half of thoſe miſchiefs, which are apt i 
proceed from miſguided political zeal. In general, all may 
kind will agree that government ſhould be repoſed i in ſud 
perſons, in whom thoſe qualities are moſt likely to be found 
the perfection of which is among the attributes of him whi 
is emphatically ſtyled the ſupreme being; the three gran 
requiſites, I mean, of wiſdom, of goodneſs, and of power?" 
wiſdom, to diſcern the real intereſt of the community 

- goodneſs, to endeavour always to purſue that real interel 
and ſtrength, or power, to carry this knowledge and inte 
tion into action. Thele are the natural foundations of { 
vereignty, and theſe are the requiſites that ought to Þ 
found in every well conſtituted frame of government. 


How the ſeveral forms of government we now ſee in f 
world at firſt actually began, is matter of great uncertan - 
and has occaſioned infinite diſputes. It is not my bun "7 


00111; 

or intention to enter into any of them. Howey er they begal "x 
( in © 
O 


Vo: 


* 


0D. 
or by what right ſoever they ſubſiſt, there is and muſt be in 
hy ill of them a ſupreme, irreſiſtible, abſolute, uncontrolled 


uthority, in which the jura ſummi imperit, or the rights 
f ſovereignty, reſide. And this authority is placed in 


ounders of ſuch reſpective ſtates, either expreſsly given, 


uiſite for ſupremacy, wiſdom, goodneſs, and power, are 
he. moſt ne to be found. 


Tux political writers of antiquity will mot allow wits 
han three regular forms of government; the firſt, when 


ty U 
ebe ſovereign power is lodged in an aggregate aſſembly con- 
tell ine of all the members of a community, which is called 


ompoſed of ſelect members, and then it is ſtyled an ariſto- 
racy; the laſt, when it is entruſted in the hands of a 
ngle perſon, and then it takes the name of a monarchy. 


* all other ſpecies of government, they ſay, are either cor- 
bl uptions of, or reducible to, theſe three. 


By the ſovereign power, as was before obſerved, - 
eant the making of laws; for wherever that power re- 


hatever appearance the outward form and adminiſtration 


ption of the legiſlature to alter that form and adminiſtrati- 
n by a new edict or rule, and to put the execution of the 
ars into whatever hands it pleaſes: and all the other 
owers of the ſtate muſt obey the legiſlative power in the 


nten 
of ecution of their ſeveral functions, or elſe the conſtitu- 
to U lon is at an end. | 


4 2 


Ix a democracy, where the right of making laws, reſides 
n the people at large, public virtue, or goodneſs of inten- 


ualities of government. Popular aſſemblies are frequently 


ut generally mean to do the thing _ is right and juit, 
Vou, I. C | and 


* 


4 Sar. = 49 


hoſe hands, wherein (according te the opinion of the 


r collected from their tacit approbation) the qualities ry, 


democracy; the ſecond, when it is lodged 1 in a council, 


f the government may put on. For it is at any time in the 


on, is more likely to be found, than either of the other 


voliſh in their contrivance, and weak in their execution 3 _ 


des, all others muſt conform to, and be directed by it, 
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the advantages of each, as a viſionary whim, and on 


% regunt ; del:&a ex bis et conflituta reipublicae forma laude 


and have always a degree of patriotiſm or public ſpirit 
In ariftocracies there is more wiſdom to be found, than i 
the other frames of government ; being compoſed, or in 
tended to be compoſed, of the moſt experienced citizens: 
but there is leſs honeſty than in a republic, and leſs ſtrength 
than in a monarchy. A monarchy is indeed the mo 
powerful of any, all the finews of government bein 
knit together, and united in the hand of the prince; bu 
then there is imminent danger of his employing thy 
ſtrength to e or oppreſſive purpoſes. 


Tu vs theſe three ſpecies of government "Ns all ag 
them, their ſeveral perfections and imperfections. Dems 
cracies are uſually the beſt calculated to direct the end of: 
law; ariſtocracies to invent the means by which that en 
ſhall beokbined: and monarchies to carry thoſe means int 

execution. And the antients, as was obſerved, had in g 
neral no idea of any other permanent form of governmen 
but theſe three: for though Cicero (f) declares himſelfo 
epinion, „ee oftime confiituram rempublicam, quat tt 
« tribus generous illis, regali, optimo, et populari, fit m 
« dice confuſa; yet Tacitus treats this notion of a mix 
government, formed out of them all, and partaking d 


that, if effected, could never be laſting or ſecure (g). 
Bur, happily for us of this iſland, the Britiſh conſt 


tion has long remained, and I truſt will long continue, me 
ſtanding exception to the truth of this obſervation, T 


as with us the executive power of the laws is lodgedi n the 


ſingle perſon, they have all the advantages of ſtrength au the 
diſpatch, that are to be found in the moſt abſolute mon! the 
chy ; and, as the legiſlature of the kingdom is entruſted i ane 
three diſtinct powers, entirely independent of each othe! 


firſt, the * z ſecondly, the lords ſpiritual and tempor this 
Which not! 


(f). In bis fragaients's 4: rep. J. 2. 
(g) „ Cunfas nationes et ur bes prpuluyg, aut 4 tet mores, out fo 


. Guam everire, vel „ everir, baud diuturaa fe pi 
titi, 4. 


OS OO * * — — 
N * . 


„. 2. Laws in general. : "6 

which is an ariſtocratical aſſembly of perſons ſelected for 
their piety, their birth, their wiſdom, their valour, or 
their property; and, thirdly, the houſe of commons, freely 
choſen by the people from among themſelves, which makes 
it a kind of democracy; as this aggregate body, actuated 
by different ſprings, and attentive to different intereſts, 
compoſes the Britiſh parliament, and has the ſupreme diſ- 
poſal of every thing; there can no inconvenience be at- 
tempted by either of the three branches, but will be with- 
ſtood by one of the other two; each branch being armed 
with a negative power, ſufficient to repel any innovation 
which it ſhall think inexpedient or dangerous. 

Herz then is lodged the ſovereignty of the Britiſh con- Vi 
titution ; and lodged as beneficially as is poſſible for ſocie- 
ty. For in no other ſhape could we be ſo certain of finding 
the three great qualities of government ſo well and fo hap- 
pily united. If the ſupreme power were lodged in any one 
of the three branches ſeparately, we muſt be expoſed to 
the inconveniencies of either abſolute monarchy, ariſtocra- 
cy, or democracy: and ſo want two of the three principal 
ingredients of good polity, either virtue, wiſdom, or power. 

If it were lodged in any two of the branches; for inſtance, 
in the king and houſe of lords, our laws might be provi- 
dently made, and well executed, but they might not al- 
ways have the good of the people in view : if lodged in the 
king and commons, we ſhould want that circumſpection and 
mediatory caution, which the wiſdom of the peers is to af- 
ford: if the ſupreme rights of legiſlature were lodged in 
the two houſes only, and the king had no negative upon 
their proceedings, they might be tempted to encroach upon 
the royal prerogative, or perhaps to aboliſh the kingly office, 
and thereby weaken (if not totally deſtroy) the ſtrength of \4 
the executive power. But the conſtitutional government of 8 
this iſland is ſo admirably tempered and compounded, that 
nothing can endanger or hurt it, but deſtroying the equili- 
brium of power between one branch of the legiſlature 
and the reſt, For if ever it ſhould happen that the inde- 
C 2 "0 pendence 


, 
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pendence of any one of the three ſhould be loſt, or that i 
ſhould become ſubſervient to the views of either of the 
other two, there would ſoon be an end of our conſtitution. 
The legiſlature would be changed from that, which was ori. 
ginally ſet up by the general conſent and fundamental ad 
of the fociety : and ſuch a change, however effected, is, ac- 
coxding to Mr. Locke (h) (who perhaps carries his theory 
too far) at once an entire diſſolution of the bands of govern- 
ment; and the people are thereby reduced to a ſtate of 
anarchy, with liberty to conſtitute to themſelves a new le-. 
giſlative power. ; 5 


Ha viN c thus curſorily conſidered the three uſual ſpecies 
of government, and our own ſingular conſtitution, ſelected 
and compounded from them all, I proceed to obſerve, that, 
as the power of making laws conſtitutes the ſupreme autho- 
rity, fo wherever the ſupreme authority in any ſtate fe. 
fides, it is the right of that authority to make laws ; that 
is, in the words of our definition, 1 preſcribe \the rult 
of civil action. And this may be diſcovered from the very 
end and inſtitution of civil ſtates. For a ſtate is a collective 
| body, compoſed of a multitude of individuals, united for br. 

their ſafety and convenience, and intending” to act together th. 
as one man. If it therefore is to act as one man, it ought | 
to act by one uniform will. But, inaſmuch as political lt. 
communities are made up of many natural perſons, each of WW 
whom has his particular will and-inclination, theſe ſevera 
wills cannot by any ahrurul union be joined together, ot ** 
tempered and diſpoſed into a laſting harmony, ſo as to con. Me 
ſtitute and produce that one uniform will of the whole. It 


. . Il 
can therefore be no otherwiſe produced than by a 7 Olrtical "A 
union; by the conſent of all perſons to ſubmit their on gt 


private wills to the will of one man, or of one or more al. fol 
| ſemblies of men, to whom the ſupreme authority is en. 
truſted : and this will cf that one man, or afſemblage of BY. | 
men, is in different ſtates, according to their different con. By 
ſtitutions, underſtood to be law. 
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(h) On government, part 2, §. 212. 
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Tu us far as to the right of the ad power to make 


laws; but farther, it is its duty likewiſe. For ſince the 


reſpective members are bound to conform themſelves to the 
will of the ſtate, it is expedient that they receive directions 


from the ftate declaratory of that its will. But, as it is 


impoſſible, in ſo great a multitude, to give injunctions to 
eyery particular man, relative to each particular action, 
therefore the ſtate eſtabliſhes general rules, for the perpe- 
tual information and direction of all perſons in all points, 
whether of poſitive or negative duty. And this, in order 
that every man may know what to look upon as his own, 
what as another's ; what abſolute and what relative duties 


are required at his hands; what is to be eſteemed honeſt, 


diſhoneſt, or indifferent ; what degree every man retains of 

his natural liberty; what he has given up as the price of 
the benefits of ſociety ; and after what manner each perſon 
is to moderate the uſe and exerciſe of thoſe rights which 


the ſtate aſſigns me in order to promote and ſecure the 


public tranquillity, 


FROM what has been advanced, the truth of the former 
branch of our definition, is (I truſt). ſufficiently. evident ; 
that!“ 2unicipal law is a rule of civil conduct preſcribed by 
« the ſupreme pawer in a ſtate.” I proceed now to the 
latter branch of it; that it is a rule ſo preſcribed, . com- 
© manding what is right, and frobibiting what is wrong.” 


Now in order to.do this completely, it is firſt of all ne- 
ceſſary that the boundaries of right and wrong be eſtabliſh- 
ed and aſcertained by law. And when this is once done, it 
will follow of courſe that it is likewiſe the buſineſs of the 
law conſidered as a rule of civil conduct, to enforce theſe 
rights, and to reſtrain or redreſs theſe wrongs. It remains 
therefore only to conſider in what manner the law is ſaid to 

alcertain the boundaries of right and wrong; and the me- 


B which it takes to command the one and prohibit the 
other. | 


Fog this purpoſe every fave may be aid to conſiſt of ſe- 
ra] parts; one, declaratory ; wher eby the rights to be 
| C 3 obſerved, 
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obſerved, and the wrongs to be eſchewed, are clearly 
defined and laid down: another, directory; whereby th 
ſubject is inſtructed and enjoined to obſerve thoſe rights, 
and to abſtain from the commiſſion of thoſe wrongs ; a 
third, remedial ; whereby a method is pointed out to re- 
cover a man's private rights, or redreſs his private wrongs: 
to which may be added a fourth, uſually termed the ſan&ion 
or vindicatory branch of the law ; whereby it is ſignified 
what evil or penalty ſhall be 8 by ſuch as commit 
any public wrongs, and trangreſs or neglect their duty. 


_ 
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Wir regard to the firſt of theſe, the declaratory part of 
the municipal law, this depends not fo much upon the law 
of revelation or of nature, as upon the wiſdom and will of 
ahe legiſlator, This doctrine, which before was ſlightly 
touched, deſerves a more particular explication. Tho: 
rights then which God and nature have eſtabliſhed, and are 
| Merion called natural rights, ſuch as are life and liberty, 
need not the aid of human laws to be more effectually in- 
veſted in every man than they are; neither do they reccine 
any additional ſtrength when declared by the municipal 
laws to be inviolable. On the contrary, no human legis 
lature has power to abridge or deſtroy them, unleſs the 
owner ſhall himſelf commit ſome a& that amounts to 1 65 
forfeiture. Neither do divine or natural duties (ſuch as, ſa 
inſtance, the worſhip of God; the maintenance of chil 
dren, and the like) receive any ſtronger ſanction from being 
alſo declared to be duties by the law of the land. The 
caſe is the ſame as to crimes and miſdemeſnors, that ar 
forbidden by the ſuperior laws, and therefore ſtyled mai 
in ſe, ſuch as murder, theft, and perjury which contrat 
no 2dditional turpitude from being declared unlawful by 
the inferior legiſlature, For that legiſlature in all thek 
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caſes acts only, as was before obſerved, in ſubordinatia 170 
to the great lawgiver, tranſcribing and publiſhing his pt . 
cepts. So that, upon the whole, the declaratory part of beg ee 


municipal law has no force or operation at all, with regard 
actions that are naturally and intrinſically right or wrong 


Bur 


l 
f 


6. 2. . Laws in general. Bs 


Bur, with regard to things in themſelves indifferent, the 
aſe is entirely altered. Theſe become either right or wrong, 
juſt or unjuſt, duties or miſdemeſnors, according as the mu- 
nicipal legiſlator ſees proper, for promoting the welfare of 
he ſociety, and more effectually carrying on the purpoſes of 
civil life. Thus our own common law has declared, that 
he goods of the wife do inſtantly upon marriage become the 
property and right of the huſband ; and our ſtatute law 
has declared all monopolies a public offence : yet that right, 
and this offence, have no foundation in nature; but are 
merely created by the law, for the purpoſes cf civil ſociety. 
And ſometimes, where the thing itſelf has its riſe from the 
Jaw of nature, the particular circumſtances and mode of 
doing it become right or wrong, as the laws. of the land ſhall 
direct. Thus, for inſtance, in civil duties; obedience to 
ſuperiors is the doctrine of revealed as well as natural reli- 
gion: but who thoſe ſuperiors ſhall be, and in what cir- 
cumſtances, or to what degrees they ſhall be obeyed, is the 
province of human laws to determine. And ſo as to inju- 
ries or crimes, it mult be left to our own legillature to de- 
cide in what caſes the ſeiſing another's cattle ſhall amcunt 
to the crime of robbery ; and where it ſha!] be a juſtifiable 


action, as when a landlord takes them by way of diſtreſs 
for rent. 


Tuus much for the declaratory part of the municipal 
law : and the directory ſtands much upon the ſame footing ; 
for this virtually includes the former, the declaration being 
uſually collected from the direction. The law that ſays, 
% thou ſhalt not ſteal,” implics a declaration that ſtealing 
s acrime. And we have ſeen (j) that, in things naturally | 
indifferent, the very eſſence of right and wrong depends 
upon the direction of the laws to do or to omit them, 


THE remedial part of a law is ſo neceſſary a conſequence | 
of the former two, that laws muſt be very vague and im- 


C4 | | perfect 


(j) See page 43. : 


_ - recovering and afferting thoſe rights, when wrongfully 
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perfect without it. For in vain would rights be declared, 
in vain directed to be obſerved, if there were no method of 


withheld or mvaded. This is what we mean properly, when 
we ſpeak of the protection of the law, When, for inſtance, 
the declaratory part of the law has ſaid, * that the field at 
«& inheritance, which belonged to Titius's father, is veſted 
« by his death in Titius; and the directory part has 
forbidden any one to enter on another's property, with- 
« ont the leave of the owner :** if Gaius after this wil 
preſume to take poſſeſſion of the land, the remedial pan 
of the law will then interpoſe its office; will make Gam 
reſtore the poſſeſſion to Titius, arid alſo pay him damagy 
for the invaſion, 


Wir regard to the ſanction of laws, or the evil that 
may attend the breach of public duties; it is obſeryed, 
that human legiflators have for the moſt part choſen ts 

make the fanction of their laws rather vindicarory than ri. 
muneratory, or to conſiſt rather in puniſhments, than it 
actual particular rewards, Becauſe, in the firſt place, the 
quiet enjoyment and protection of all our civil rights aud 

liberties, which are the ſure and general conſequenee of 
' obedience to the municipal law, are in themſelves the bet 7 
and moft valuable of all rewards. Becauſe alſo, were ti. 
exerciſe of eyery virtue to be enforced by the propoſal of 
particular rewards, it were impoſſible for any ſtate to fur 
nifh ſtock enough for ſo profuſe a bounty. And farther 
becauſe the dread of evil is a much more forcible principal 
of human actions than the proſpe& of good (i). Fo! 
which reaſons, though a prudent beſtowing of rewards i 
ſometimes of exquiſſte uſe, yet we find that thoſe civil haus 
which enforce and enjoin cur duty, do ſeldom if eve 
. propoſe any privilege or gift to ſuch as obey the law; but 
do conſtantly come armed with a penalty denounced again 
the tranſgreſſors, either expreſsly defining the nature and 
quantity of the puniſhment, or elſe leaving it to the diſas 
tion of the judges, and thoſe who are entruſted with the 
care of putting the laws in execution. N 


(i) Locke, Hum. Und, b. 2. c. 21. 


. 
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Or all the parts of a law the moſt effectual is (he indi- 
atery. For it is but loſt labour to ſay, © do this, or avoid 
that,“ unleſs we alſo declare * this ſhall be the conſe- 
« quence of your non-compliance,” We mult therefore 
bſer re, that the main ſtrength and force of a law conſiſis 
\ the penalty annexed to it. Herein is to be found the 

rincipal obligation of human laws, | 


LEGISLATORS and their laws are faid to compel and ob- 
ge; not that by any natural violence they ſo conſtrain a 
an, as to render it impoſſible for him to act otherwiſe 
han as they direct, which is the ſtrict ſenſe of obligation: 
ut becauſe by declaring and exhibiting a penalty againſt 
fenders, they bring it to paſs that no man can eakly 
hooſe to tranſgreſs the law ; ſince, by reaſon of the im- 
ending correction, compliance is in a high degree prefer- 
e to diſobedience, And, even where rewards are. pro- 
doſed as well as puniſhments threatened, the obligation of 
he law ſeems chiefly to conſiſt in the penalty: for rewards, 
their nature, can only fer ſuade and allure ; nothing 1s is 
ompulſory bat puniſhment. 


Ir is true, it hath been holden, and very juſtly, by the 
principal of our ethical writers, that human laws are bind- 
g upon mens conſciences, But if that were the only, or 
oſt forcible obligation, the good only would regard the 
aws, and the bad would ſet them at defiance. And, true 
s this principle is, it muſt ſtill be underſtood with ſome 
eftriftion, It holds, I apprehend, as to 77ghts ; and that, 
hen the law has determined the field to belong to Titius, 
tis matter of conſcience no longer to withhold or to in- 
ade it, So alſo in regard to natural duties, and ſuch of- 
ences as are mala in ſe © here we are bound in conſcience, 
cauſe we are bound by ſuperior laws, before thoſe hu- 
han laws were in being, to perform the one and abſtain 
om the other. But in relation to thoſe laws which en- 
in only pofrive duties ; and forbid only ſuch things as are 
Cs not 
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not mala in ſe but mala probibita merely, annexing a ye. 
nalty to non-compliance, here I apprehend conſcience is 50 
farther concerned, than by directing a ſubmiſſion to the 
penalty, in caſe of our breach of thoſe laws: for otherwiſe 
the multitude of penal laws in a ftate would not only he 
looked upon as an impolitic, but would alſo be a vey 
wicked thing; if every ſuch law were a ſnare for the con. 
ſcience of the ſubje&t. But in theſe caſes the alternative i 
offered to every man; * either abſtain from this, or ſubmit 
4c to ſuch a penalty and his conſcience will be cle, 
which-ever ſide of the alternative he thinks proper to em. 
brace. Thus, by the ſtatutes for preſerving the game,: 
penalty is denounced againſt every unqualified perſon tha 
kills a hare, Now this prohibitory law does not make tie 
tranſgreſſion a moral offence : the only obligation in con- 
ſcience is to ſubmit to the penalty, if levied. 


I HAVE now gone through the definition laid down of: 
municipal law; and have ſhewn that it is “ a rule of d. 
« vil condut—preſcribed—by the ſupreme power in 
ce ftate—commanding what is right, and prohibiting wh 
is wrong :” in the explication of which I have endes 
voured to interweave a few uſeful principles, concernin 
the nature of civil government, and the obligation of hu 
man laws. Before I conclude this ſection, it may not if 
amiſs to add a few obſervations concerning the ire rel 

tion of laws. 

| | 8 

WHEN any doubt aroſe upon the conſtruction of ti 
Roman laws, the uſage was to ſtate the caſe to the emperd 
in writing, and take his opinion upon it. This was cel 
tainly a bad method of interpretation. To interrogate i 
legiſlature to decide particular diſputes, is not only endle 
but affords great room for partiality and oppreſſion. I 
anſwers of the emperor were called his reſcripts, and tie 
had in ſucceeding caſes the force of perpetual laws ; 9g 
they ought to be carefully diſtinguiſhed, by every aus? 
civilian, from thoſe general conſtitutions, which had on!y® 
nature of things for their guide. The emperor Macrus 
as his hiſtorian Capitolinus informs us, had once refol 


Ul 
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p aboliſh theſe reſcripts, and retain only the general edicts: 

he could not bear that the haſty and crude anſwers of ſuch 
princes as Commodus and Caracalla ſhould be reverenced 
38 laws. But Juſtinian thought otherwiſe (k), and he has 

ſerved them all, In like manner the canon laws, or de- 
cretal epiſtles of the popes, are all of them reſcripts in the 


ſricteſt ſenſe. Contrary to all' true forms of reaſoning, 
they argue from particulars to generals. 


Tas faireſt and moſt rational method to interpret the 
will of the legiſlator, is by exploring his intentions at the 
time when the law was made, by gn, the moſt natural 
and probable. And theſe ſigns are either the words, the 
context, the ſubje& matter, the effects and conſequence, 
or the ſpirit and reaſon cf the law. Let us take a ſhort 
view of them all, | 


1. WoRDs are generally to be underſtood in their uſual 
and moſt known fignification ; not ſo much regarding the 
propriety of grammar, as their general and popular uſe. 
Thus the law mentioned by Puffendorf (I), which forbad a 
layman to lay hands on a prieſt, was adjudged to extend to 
him, who had hurt a prieft, with a weapon. Again; 
terms of art, or technical terms, muſt be taken according 
to the acceptation of the learned in each art, trade and ſei- 
ence, So in the act of ſettlement, where the crown of 
England is limited © to the princeſs Sophia, and the heirs 
* of her body, being proteſtants, it becomes neceſſary to 
call in the aſſiſtance of lawyers, to aſcertain the preciſe 
idea of the words ** heirs of her body ;” which in a legal 
lenſe comprize only certain of her lineal deſcendants, Laſt- 
ly, where words are clearly refugnant in two laws, the 
later law takes place of the elder : leges pofteriores priores 
wntrarias abrogant is a maxim of univerſal law, as well 
a of our own conſtitutions. And accordingly it was laid 
down by a law of the twelve tables at Rome, uod populus 
nn jug 5 id Jus ratum ele 


2. IF 
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FpProdiſons at Rome, it might ſtem to prohibit the buying of 


chere words bear either none, or a very abſurd fignifieati- 
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2. TIF words happen to be ſtill dubious, we may eſtablig 
their meaning from the context: with which it may be of 
ſingular uſe to compare a word, or a ſentence, when 
they are ambiguous, equivocal, or intricate. Thus the 
proeme, or preamble, is often called in to help the con- 
ſtruRion of an act of parliament, Of the fame nature and 
uſe is the compariſon of a law with other laws, that are 
made by the ſame legiſlator, that have ſome affinity with 
the ſubject, or that expreſely* relate to the ſame point, 
Thus, when the law of England declares murder to be fe- 
lony without benefit of clergy, we muſt reſort to the ſan 
law of England to learn what the benefit of clergy is: 
and, when the common law cenſures ſimoniacal contraft 
it affords great light to the ſubject to conſider what the ca. 
non law has adjudged to be ſimony. „ 


3. As to che ſubject matter, words are always to be 
underſteod as having a regard thereto; for that is always 
ſuppoſed: to be in the eye of the legiſlator, and all his ex- 
preſſtons directed to that end. Thus, when a law of our 
Edward III. forbids all eccleſiaſtical perſons to purchaſe 


gram and other victual; but when we conſider that the 
ſtatute was made to repreſs the uſurpations of the papal 
ſee, and that the nominations to beneſices by the pope were 
called proviſſons, we ſmall fre that the reſtraint is intended 

to be laid upon fuch proviſions only. | ; 


4. As to the effects and conſequence, the rule is; that 


on, i literally underſtood, we muſt a little deviate from 
the received ſenſe of them. Therefore the Bolognian Ja, 
mentioned by Puffendorf (m), which enacted * that Wo- 
* ever drew blood in the ſtreets ſhould be puniſhed with 
ee the utmoſt ſeverity, was held after long debate not 
extend to the ſargeon, who opened the vein of a perſon | 


that fell down in the ſtreet with a fit, Wo 
| ; 5. Bur, 


(m) J. 5. Co 12. 8 3, | | | : s 


4 


5 


Laws in general. : 6r 


5. But, laſtly, the moſt univerſal ne effectual way 6 


liſh 

© of diſcovering the true meaning of a law, when the words are 

wee Wubious, is by conſidering the reaſon and ſpirit of it; or 
the tc cauſe which moved the legiſlator to enact it. For when 


this reaſon ceaſes, the law itſelf ought likewiſe to ceaſe: 
ith it. An inſtance of this is given in a caſe put by Ci- 
cero, or whoever was the author of the rhetorical treatiſe- 
inſeribed to Herennius (n). There was a law that thoſe 
ho in a ſtorm forſookvthe ſhip ſhould forfeit all property 
therein; and the ſhip and lading ſhould belong entirely to 
thoſe who ſtaid in it. In a dangerous tempeſt all the ma- 
ners forſook the ſhip, except only one fick paſſenger, who 
by reaſon of his diſeaſe was unable to get out and eſcape. ; 
By chance the ſhip came ſafe to port. The ſick man kept 
poſeſſion, and claimed the benefit of the law. Now here 
l the learned agree, that the ſick man is not within the 


be freaſon of the law ; for the reaſon of making it was, to give 
ys Wencouragement to ſuch as ſhould venture their lives to ſave 
X- he veſſel : but this is a merit, which he could never pre- 


tend to, who neither ſtaid in the ſhip upon that account, 
nor contributed any thing to its En 


FROM this methied of 1 interpreting laws, by the reaſon of 


he 
al them, ariſes what we call equity; which is thus defined by 
fe WGrotius (o), © the correction of that, wherein the law (by 


« reaſon of its univerſality) is deficient.” For ſince in laws 
all caſes cannot be foreſeen or expreſſed, it is neceſſary, that E 
when the general decrees of the law come to be applied to 

particular caſes, there ſhould be ſomewhere a power veſted 

of defining; thoſe circumſtances, which (had they been fore- 

ſeen) the legiſlator himſelf would have expreſſed. And 

theſe are the caſes, which, according to Grotius, * lex non | 
( exacte definit, ſed arbitrio boni viri fermittit. 


Leurr y thus depending, eſſentially, upon the particu- 
lar circumſtances of each individual caſe, there can be no 


(n) L. 1-6 He (o) de arquitate, §. 3. 
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eſtabliſhed rules and fixed precepts of equity laid PR. 
without deſtroying its very eſſence, and reducing it to 
poſitive law. And, on the other hand, the liberty of con- 
ſidering all caſes in an equitable light muſt not be indulge 
too far, leſt thereby we deſtroy all law, and leave the de. 
cifion of every queſtion entirely in the breaſt of the judge, 
And: law, without equity, though hard and diſagreeable, 
is much more deſirable for the public good, than "Equity 
without law : which would make every judge a legiſlator, 
and introduce infinite confuſion 3 as there would then be 
almoſt as many different rules of action laid down in our 
courts, as there are differences of capacity and ſentiment 
in the human mind, _ | | 


SECTION 


ON 
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SECTION -THE THIRD. 
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or rus LAWS or ENGLAND. 


T HE municipal law of England, or the rule of civil 
conduct preſcribed to the inhabitants of this king- 


kinds; the lex non ſcripta, the unwritten, or common 
Jaw; and the lex ſcripta, the written, or ſtatute law, 


Tus lex non ſcripta, or unwritten law, includes not 
only general cufloms, or the common Jaw properly ſo call- 
ed; but alſo the particular cufloms of certain parts of 
the kingdom; and likewiſe thoſe particular laws, that 
are by cuſtom obſerved only in certain cuurts and juriſdic- 


tions. 


WHEN 7 call theſe parts of our law leges non Icrittae, s 


would not be underſtood as if all thoſe laws were at pre- 
ent merely oral, or communicated from the former ages to 


the preſent ſolely by word of mouth. It is true indeed 
that, in the profound ignorance of letters which formerly 
overſpread the whole weſtern world, all laws were intirely 
traditional, for this plain reaſon, that the nations among 
which they prevailed: had but little idea of writing. Thus 
the Britiſh as well as the Gallic druids committed all their 
laws as well as learning to memory (a); and it is ſaid of 
the primitive Saxons here, as well as their brethren on the 
continent, that Jeges ſola memoria et uſu retinebant (b). 

But, with us at preſent, the monuments and evidences of 
our legal cuſtoms are contained in the records of the ſeve- 
rel courts of juſtice, in books of reports and Judicial deci- 
- ons, 


(a) Caeſ, de b. G. lib. 6. c. 13 (b) DF Gl. 16a. 


dom, may with ſufficient propriety be divided into two + : 
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ſions, and in the treatiſes of learned ſages of the Profeſſion, 
preſerved and handed down to us from the times of higheſ 
antiquity. However I therefore ſtyle theſe parts of o 
la leges non ſcriptae, becauſe their original inſtitution and 
authority are not ſet down in writing, as acts of parliamay 
are, but they receive their binding power, and the force of 
laws, by long and immemorial uſage, and by their univerfi 
reception throughout the kingdom. In like manner as Ay. 
lus Gellius defines the jus non ſcriptum to be that, which i 
c facito et illiterato honnum conſenſu et moribus exprej 
cc ſum. * 


Our antient lawyers, and particularly Forteſtue (eh 
inſiſt with abundance of warmth, that theſe cuſtoms are 2 
old as the primitive Britons, and continued down through 
the ſeveral mutations of government and inhabitants, to 
the preſent time, unchanged and unadulterated. This may 
be the caſe as to ſome : but in general, as Mr. Selden in 
his notes obſerves, this aſſertion muſt be underſtood: with 
many grains of allowance; and ought only to ſignify, x 
the truth feems to be, that there never was any formal ex 
change of one ſyſtem of laws for another: though doubt- 
leſs by the intermixture of adventitious nations, the Ro- 

mans, the Picts, the Saxons, the Danes, and the Normans, 
they muſt have inſenſibly introduced and incorporated mam 
of their own cuſtoms with thoſe that were before eftablifh- 
ed : thereby in all probability improving the texture and 
wiſdom of the whole, by the accumulated wiſdom of di- 
vers particular countries. Our laws, ſaith lord Bacon (d) 
are mixed as our language: and as dur language is f 
much the richer, the laws are the more complete. 


Ax indeed our antiquarians and firſt hiſtorians do al 
poſitively aſſure us, that our body of laws is of this con- 
pounded nature. For they tell us, that in the time of A: 
fred the local cuſtoms of the ſeveral provinces, of the king: 
dom were grown ſo various, that he found it expedient t0 
compile his dome-book or /iber judicialis, for the general uk 
of the whole kingdom, This book is ſaid to have been 9 

| | 5 


(e) c. 7. (d) See his propoſals for a digeſts 
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late as the reign of king Edward the fourth, but is now - 
nfortunately loſt, It contained, we may probably ſuppoſe, 
e principal maxims of the common law, the penalties for 
iidemeſnors, and the forms of judicial proceedings. Thus 
uch may at leaſt be collected from that injunction to ob- 
ve it, which we find in the laws of king Edward the elder, 


1 | 
Wc ſon of Alfred (e). Omnibus gui reipublicae fraeſunt 
\, WF £11017 atque etiam mando, ut omnibus aequos ſe pracbeant 


judices, perinde ac in judiciali libro (Saxonice, dom- bec) 
Jeriftum habetur : nec quicquam formident quin jus com- 
mune (Saxonice, olcniht e) audacter liberegue dicant.” 


Bur the irruption and eſtabliſhment of the Danes in 
ngland, which followed ſoon after, introduced new cuſtoms, 
dcauſed this code of Alfred in many provinces to fall into 
fuſe; or at leaſt to be mixed and debaſed with other laws 
f a coarſer alloy. So that about the beginning of the 
leventh century there were three principal ſyſtems of laws 
revalling in different diſtricts. 1. The Mercen-Lage, or 
lercian laws, which were obſerved in many of the midland 
ounties, and thoſe bordering on the principality of Wales, 

e retreat of the antient Britons ; and therefore very pro- 
ably intermixed with the Britiſh or Druidical cuſtoms, 

The Weft-Saxon-Lage, or laws of the weſt Saxons, 

hich obtained in the counties to the ſouth and welt of the 

and, from Kent to Devonſhire, Theſe were probably 

uch the ſame with the laws of Alfred above-mentioned, 

ang the municipal law of the far moſt conſiderable part of 
is dominions, and particularly including Berkſhire, the ſeat 
f his peculiar reſidence. 3. The Dane-Lage, or Daniſh 

0, the very name of which ſpeaks its original and com- 

„tion. This was principally maintained in the reſt of 

de midland counties, and alſo on the eaſtern coaſt, the part 

ot expoſed to the viſits of that piratical people. As for 

e ery northern provinces, they were at that time under 

uſtin&t government (f). | +74 


Our 


le) c. r. 5 * (f) Hal. Hiſt, 55. 
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Our of theſe three laws, Roger Hoveden ( g0 and Ra 
nulphus Ceſtrenſis (h) inform us, king Edward * confel 
for extracted one uniform law or digeſt of laws, to be ob. 
ſerved throughout the whole kingdom ; though Hoveda 
and the author of an old manuſcript chronicle (i) aſſure u 
likewiſe, that this work was projected and begun by hi 
grandfather king Edgar. And indeed a general digeſt d 
the ſame nature has been conſtantly found expedient, and 
tacrefore put in practice by other great nations, which wer 
formed from an aſſemblage of little provinces, governed by 
peculiar cuſtoms, As in Portugal, under king Edwar 
about the beginning of the fifteenth century (k). In Span 
under Alonzo X. who about the year 1250 executed the 
plan of his father St. Ferdinand, and collected all the pre 
vincial cuſtoms into one uniform law, in the celebrated cod 
intitled las partidas (I). And in Sweden, about the fant 
era, a univerſal body of common law was compiled ou 

of the particuler cuſtoms eſtabliſhed by the laghman d 
every province, and intitled the /and's lagh, being analogot 
to the common law of England (m). 


Born theſe undertakings, of king Edgar and EdwaF* g 
the confeſſor, ſeem to have been no more than a new ed:tionW": « 
or freſh promulgation, of Alfred's code or dome-bookgih"e 
with ſuch additions and improvements as the experience of 
century and an half had ſuggeſted. For Alfred is general 
ſtyled by the ſame hiſtorians the /egum Anglicanarum condit 
as Edward the confeſſor is the reftituzor. Theſe howere 
are the laws which our hiſtories ſo often mention under ti 
name of the laws of Edward the confeſſor; which our a 
ceſtors ſtruggled ſo hardly to maintain, under the iys 
_ princes of the Norman line; and which ſubſequent prind 
ſo frequently promiſed to keep and to reſtore, as the mc 
popular act they could do, when preſſed by foreign ems 
gencies or domeſtic diſcontents. Theſe are the laws, 


(gs) in Hen. II, (h) in Edæv. Cenfeſſo. - 
(i) in Sid. ad Erdrer, 6, (k) Mod. Un. Hitt, xxl. 13 
(1) Bid. xx. 211. es * xxxiii. 21; * 
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ricorouſly withſtood the repeated attacks of the civil 
N. ; which eſtabliſhed in the twelfth century a new Ro- 
fein empire over moſt of the ſtates on the continent: ſtates 


at have loſt, and perhaps upon that account, their political 
erties; while the free conſtitution of England, perhaps 
uon the ſame account, has been rather mproved than de- 
ſed. Theſe, in ſhort, are the laws which gave riſe and 
iginal to that collection of maxims and cuſtoms, which 
now known by the name of the common law. A name 
ener given to it, in contradiſtinction to other laws, as the 
acute law, the civib law, the Jaw merchant, and the like; 
, more probably, as a law common to all the realm, the 
commune or folcright mentioned by king Edward the 
ler after the abolition of tlie ſeveral provincial cuſtoms 
d particular laws before- mentioned. | 


BuT though this is the moſt likely foundation of this 
iction of maxims and cuſtoms, yet the maxims and cuſ- 
nns, ſo collected, are of higher antiquity than memory or 
a tory can reach: nothing being more difficult than to aſ- 
rain the preciſe beginning and firſt ſpring of an antient 
long eſtabliſhed cuſtom. Whence it is that in our Jaw 
ne goodneſs of a cuſtom depends upon its having been uſed 
zwe out of mind; or, in the ſolemnity of our legal phraſe, 
me whereof the memory of man runneth not to the con- 
ay. This it is that gives it its weight and authority; and 
| this nature are the maxims and cuſtoms which compoſe 
e common law, or lex non ſcrifta, of this kingdom. 


Tars unwritten, or common, law is properly diſtinguiſh- 
ble into three kinds: 1. General cuſtoms ; which are the 
niyerſal rule of the whole kingdom, and form the common 
w, in its ſtrifter and more uſual ſignification. 2. Particular 
toms ; which for the moſt part affect only the inhabitants 
f particular diſtrifts. - 3. Certain particular laws ; which 
euſtom are adopted and uſed by ſome particular courts, 
f pretty general and extenſive * 


I, As 
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I. As to general PE TEIN or the, common law, Proped 
ſo called; this is that law, by which proceedings and det 
minations in the king's ordinary courts of juſtice are pu 
and directed. This, for the moſt part, ſettles the courkj 
- which lands deſcend by inheritance; the manner and { 
of acquiring and transferring property; the ſolemnities 
obligation of contracts; the rules of expounding wil 
deeds, and acts of parliament ; the reſpective remedies 
civil injuries; the ſeveral ſpecies of temporal offeng 
with the manner and degree of puniſhment ; and an infiy 
number of minuter particulars, which diffuſe themſelye 
extenſively as the ordinary diſtribution of common juli 
requires. Thus, for example, that there ſhall be four uy 
rior courts of record, the chancery, the king's bench, t 
common pleas and the exchequer ;—that the- eldeſt { 
alone is heir to his anceſtor that property may be i 
quired and transferred by writing ;—that a deed is af 
validity unleſs ſealed and delivered ;—that wills ſhall 
_ conſtrued more favourably, and deeds more ſtrictly ; 
money lent upon bond is recoverable by action of cbt 
that breaking the public peace is an offence, and puyilk 
ble by fine and impriſonment: :—all theſe are doctrines t 
are not ſet down in any written ſtatute or ordinance, | 
depend merely upon immemoria! uſage, that is, vp 
common law, for their ſupport. . 


Souk have divided the common ths into. two > princi 
grounds/or foundations: 1. Eftabliſhed cuſfoms.; - ſuch! 
that, where there are three brothers, the eldeſt brother iu 
be heir to the ſecond, in excluſion of the youngeſt ; and 
Eſtabliſhed rules and maxims; as, „ that the king can! 
© no-wrong, that no man ſhall be bound to accuſe himſl 
and the like. But I take theſe to be one and the ſame thio 
For the authority of theſe maxims reſts entirely upon ga 
ral reception. and uſage ; ; and the only method of provi 
that this or that maxim is a rule of the common law, 9 
- ſhewing that it hath been always the cuſtom to obſerve 


3 


Uor 
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zur here a very natural, and very material, queſtion 
es: how are theſe cuſtoms or maxims to beknown, and 
hom is their validity to be determined? The anſwer is, 
he judges in the ſeveral courts of juſtice. They are the 
fitary of the laws z the living oracles, ho muſt decide 
l caſes of doubt, and who are bound by an oath to de- 
according to the law of the land. Their knowledge of 
law is derived from experience and ſtudy; from the 
iginti annorum lucubrationes,” which Forteſcue (n) men- 

s; and from being long perſonally accuſtomed to the 
cal deciſions of their predeceſſors. And indeed theſe 
cial deciſions are the principal and moſt authoritative 
fence, that can be given, of the exiſtonce of ſuch a 
on. as ſhall form a part of the common law. The 
gment itſelf, and all the proceedings previous thereto, 
carefully regiſtered and preſerved, under the name of 
ds, in public repoſitories ſet apart for that particular 
poſe ; and to them frequent recourſe is had, when any 
cal queſtion ariſes, in the determination of which former 
edents may give light or aſſiſtance. And therefore, 
10 early as the conqueſt, we find the praeteritorum 
eo id cventorum”” reckoned up as one of the chief qua- 
ations of thoſe, who were held to be“ legibus patria? 
lime inſtituti (o).“ For it is an eſtabliſhed rule to abide 
former precedents, where the ſame points come again in 
ation : as well to keep the ſcale of juſtice even and 
y and not liable to waver with every new judge's 
ion; as alſo becauſe the law in that caſe being ſolemnly 
led and determined, what before was uncertain, and 
aps indifferent, is now become a permanent rule, which 


an 
„5 in the breaſt of any ſubſequent judge to alter or 
1 8 from, according to his private ſentiments: he being 


to determine, not according to his own private padg- 
ori t, but according to the known laws and cuſtoms of the 
vot delegated to pronounce 2 new law, but to main- 
and expound the old one. Vet this rule admits of ex- 

wn, where the former determination is moſt evidently 
| con- 


(n) cop. 8, (o) Seid review of Tith. e. 8. 
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contrary to reaſon ; much more if it be contrary to! 
divine law. But even in ſuch caſes the ſubſequent judg 
do not pretend to make a new law, but to vindicate the 
one from miſrepreſentation. For if it be found that. 
former deciſion is manifeſtly abſurd or unjuſt, it is declan 
not that ſuch a ſentence was bad law, but that it was 
law ; that is, that it is not the eſtabliſhed cuſtom of 
realm, as has been erroneouſly determined. And hencei 
that our lawyers are with juſtice ſo copious in their encon 
ums on the reaſon of the common law; that they telly 
that the law is the perfectiogsof reaſon, that it alwaysi 
tends to conform thereto, and that what is not reaſon ist 
law. Not that the particular reaſon of every rule int 
law can at this diſtance of time be always preciſely afligne 
but it is ſufficient that there be nothing in the rule flatly « 
tradictory to reaſon, and then the law will preſume it to 
well founded (p). And it hath been an antient obſervat 
in the laws of England, that whenever a ſtanding rule 
law, of which the reaſon perhaps could not be rememben 
or diſcerned, hath been wantonly broken in upon by ſtati 
or new reſolutions, the wiſdom of the rule hath in the 
appeared from the inconveniencies that have followed 


innovation. 


Tux doctrine of the law then is this: that precede 
and rules muſt be followed, unleſs flatly abſurd or uni 
for though their reaſon be not obvious at firſt view, yet 
owe ſuch a deference to former times as not to ſuppoſe inn , 
ated wholly without conſideration. To illuſtrate 8 
doctrine by examples. It has been determined, time“ 
of mind, that a brother of the half blood ſhall never 
ceed as heir to the eſtate of his half brother, but it 
rather eſcheat to the king, or other ſuperior lord. M 
this is a poſitive law, fixed and eſtabliſhed by cuſtom, wi 
cuſtom. is evidenced by judicial deciſions z and therefore 
never be departed from. by any modern judge, witho 


(p) Herein agreeing with the civil law, M 1-4 
« Non omnium, quae a majoribus naſtris conſtituta ſunt, falt 
Ai poteſt. Et ideo rati n's eorum, quae conflituunturs e 
non e partet e alioquin multa ex bis, qua certa ſunt, fals fung 


. 
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each of his oath and the law. For herein there is no- 
ling repugnant to natural juſtice ; though the artificial 
zſon of it, drawn from the feodal law, may not be quite 
vious to every body. And therefore, on account of a 
Ippoſed hardſhip upon the half brother, a modern judge 
ght wiſh it had been otherwiſe ſettled ; yet it is not in 
s power to alter it. But if any court were now tie- 
mine, that an elder brother of the half blood might en- 
r upon and ſeiſe any lands that were purchaſed by his 
unger brother, no ſubſequent judges would ſcruple to 
clare that ſuch prior deteryaination was unjuſt, was un- 
2ſonable, and therefore was xo? /aww. So that the, 
d the opinion of the judge -are not always convertible 
rms, or one and the ſame thing ; ſince it ſometimes may 
appen that the judge may miſlate the law. Upon the 
hole however, we may take it as a general rule, that 
the deciſions of courts of juſtice are the evidence of what 
is common law: in the ſame manner as, in the civil 
u, what the emperor had once determined was to ſerve 
r a guide for the future (q). | 


Taz deciſions therefore of courts are held in the higheſt 
gard, and are not only preſerved as authentic records in 
e treaſuries of the ſeveral courts, but are handed out to 
blic view in the numerous volumes of reforts which fur- 
th the lawyer's library. Theſe reports are hiſtories of the 
reral caſes, with a ſhort ſummary of the proceedings, 
aich are preſerved at large in the record; the arguments 
n both ſides ; and the reaſon the court gave for its judg- 
tent ; taken down in ſhort notes by perſons preſent at the 
termination. And theſe ſerve as indexes to, and alſo to 
plain, the records; which always, in matters of conſe- 
uence and nicety, the judges direct to be ſearched. The 
ports are extant in a regular ſeries from the reign of 
Ing Edward the ſecond incluſive; and from his time to 
at of Henry the eighth were taken by the prothonotaries, 
Takao | oa or 
100 © $i imperialis majrſtas cauſam copniticnaliter examinaterit, 
 partibus cominus conſtitutis ſententiam dixerit, omnes on nnd 
Judices, qui ſub nflro 1mperts ſurt, ſciant bane eſſe legem, 700 
lun illi caujae pro qua produfta ef}, fed et in omnibus , mili- 
Kt,” C. 1. 14. 12. 5 | a 95 
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or chief ſcribes of the court, at the expence of the erg 
and publiſhed annually, whence they are known under 
denomination of the year books, And it is much 90 
wiſhed that this beneficial cuſtom had, under proper g 
gulations, been continued to this day: for, though ki 
James the firſt at the inſtance of lord Bacon appointed i 
reporters with a handſome ſtipend for this purpoſe, yetth 
wiſe inſtitution was ſoon-negle&ed, and from the reign 
Henry the eighth to the preſent time this taſk has been g 
ecuted by many private and cotemporary hands; y 
ſometimes through haſte and inaccuracy, ſometimes throꝶ 
miſtake and want of ſkill, have publiſhed very crude a 
imperfect (perhaps contradictory) accounts of one and! 
ſame determination. Some of the moſt valuable of thea 
tient-reports are thoſe. publiſhed by lord chief juſtice Coke 
a man of infinite learning in his profeſſion, though not 
little infected with the pedantry and quaintneſs of 
times he lived in, which appear ſtrongly in all his work 
However his writings are ſo highly efteemed, that they i 
generally cited without the author's name (r). 


BESIDEs theſe reporters, there are alſo other authors, 
whom great veneration and reſpect is paid by the ſtudents 
the common law. Such are Glanvil and Bracton, Brit 
and Fleta, Littleton and Fitzherbert, with ſome other 
antient date, whoſe treatiſes are cited as authority; and 
evidence that caſes have formerly happened in which fu 
and ſuch points were determined, which are now becol 


ſettled and firſt principles. One of the laſt of theſe ml © 
thodical writers in point of time, whoſe works are of a n0 
intrinſic authority in the courts of juſtice, and do not f me. 
tirely depend on the ſtrength of their quotations from ol ne 
| authaſh e, 
| e1 
() His reports, for inſtance, are ſtyled, xaT e0x10 ji Yor 
Perts; and in quoting them we uſually ay, 1 or 2 Rep. wy 
2 Coke's Rep. as in citing other authors. The reports of 0 0 [ 
if 


Croke are allo cited in a peculiar manner, by the name ef 
princes, in whoſe reigns the caleg reported in his three wy 
were determined 3 vi. queen Elizabeth, kirg James, and 
Charles the 6:1t; as well as by the number of each you 
For ſometimes we call them 1, 2, and 3 Sto but more * 
. monly Cro. Eliz. Cro. Jac. and Cro. Car,, 
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thors, is the ſame learned judge we have juſt mentioned, 

Edward Coke: who hath written four volumes of in- 
tutes, as he is pleaſed to call them, though they have 
tle of the inſtitutional method to warrant ſuch” a title. 

he firſt volume is a very extenſive comment upon a little 
xcellent treatiſe of tenures, compiled by judge Littleton in 
e reign of Edward the fourth!” This comment is à rich 
ine of valuable common law learning, collected and heap- 
together from the antient reports and year- books, but 
eatly defectiye in method (s). The ſecond volume is a 
omment upon many old acts of parliament, without any 
ftematical order; the third a more inethodieal treatiſe of 
e pleas of the crown? and' the” ace ee the 
ere 17 re of cburts (). 16399177 d ν,j,jus Inorg; 


193 dts) aby Nod 07 Ka, uber ons 

Anv thus much for the firſt ground — chief corner 
one of the laws of England, which is general immemorial 
ſom, or common law, from time to time declared in the 
iſions of the courts of juſtice; which deciſions are pre- 
ed among our public records, explained in our reports, 
d digeſted for general uſe in the authoritz itative s writing os 1 
© veniergble ſages of the law, . : | 


| 


Tur Rott law, as pragtiled in thi 4 of i its livers 
, paid alſo a great regard to cuſtom; but not ſo much as 
r law: it only then adopting it, * the written lav 
3 defictent. Though the reaſons alleged in the digeſt (u) 
ll fully juſtify our practice, in making it of equal autho- 
ty with, when it is not contradited by, the written law. 
For ſince; ſays Julianus, the written law binds us for 
no other reaſon but becauſe it is approved by the judg- 
ment of the people, therefore thoſe laws which the peo- 
ple have approved without writing ought alſo-to bind 
erery body. For where is the difference, whether the 

Vor. I. 1 1 | 


F 0. +4 


6] It is uſually. iti either by the name of Co. Lit, or as 


0 Thee are cited as 2, 3, or 4 Inſt. without aby author s 
ne. An honorary diſtinction, which, we obſerved, is paid 
the works of no other writer; the generality of reports and 
ler tracts being quoted in the name of the compiler, as 2 Ven- 
„4 Leonard, 1 Siderfin, and as 1. (lou) FV. 1. 3. 32. 


no db) wasicollQcd/ar firſt-by: king! Alfreds andi 


| 1 1 (2). 
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7⁴ e las, _ | Turn 
«© people declare their alſent to a law by n or by | 
| Ko uniform courſe of acting accordingly * Thus did i 
reaſon while Rome had ſome remains of her freedom ; but 
when the imperial tyranny. came to be fully. eſtabliſh 
the civil hws ſpeak a: very. different language. 4 Ou 
4 frincipi ; placuit legis habet vigorem cum fopulus ei tt 
« eum omme ſuum imperium et poteſtatem conferat,” f 
Ulpian (W). ne er ſolus et conditor et interpres lm 
ce ęiſtimatur, ſays the code (x). And again, ** ſacrilg 
e inflar eft e principis obwiare ().“ And ind 
it is one of the characteriſtic marks of Engliſh liberty, tha 
our common law depends upon cuſtom; which carries thi 
internal evidence of freedom along, with it, that it probal 
was introduced by the voluntary conſent of the Pork. 


H. Tns ſecond: branch of the uaorkten = of Eng 
land are particular cuſtoms, or laws which affect rd 
aan partieular diſtricts s 


42457343 di4t f—6S 


TuksE particular cuſtoms, or Bins: of them, are vil 
out doubt the remains of that multitude of local cuſton 
before-mentioned, out of which the” common law, a 


terwards by king Edgar and Edward the. confeſſor: ed 
dictriẽt mutually ſacrificing ſome of its on ſpecial. uſage 
in order that the whole kingdom might enjoy the: benei 
of one uniform and unrverfal. ſyſtem of laws. Dun f 
reaſons that have been now long forgotten, parti 

counties, cities, towns, manors, n 
early indulged with the privilege of abiding; by their on 
euſtoms, in eontradiſtinction to the reſt of the nation 
large: which privileges is confirmed to them by nn a 


Such is che cuſtom of 3 in Kent ab 0 


other parts of the kingdom (though perhaps it wab al 
general till the Norman conqueſt) which ordains, amo 


Le 


(w) FF. 1. 4. Is (* C. fo 14. V2, | ty 50 J. 23-1 
(z) Moy, Cert, g Hen, III. c. 9.— 1 Edw. It. 2 12+ C- 
14 Edw, III. f. 1. c. 1.—:06 2 Hen. IV. c. 1. | 
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ter things, that not the eldeſt ſon only of the father ſhall 

creed to his inneritammee, but all the fons alike: and'that, 

cigh the ariceltdt be attainted and hanged, yet the eit 

l fucceed to his eftate, without any efcheat to'the lord. 

uch is the cuſtom! that prevails in divers antient bo- 

cs, and therefore called botough-engIHt, that the 
ingeſt ſon Mall Frlfrerit the effate; in preference to all his 
ger brothers. Such is the cuſtom in other boronghs 
it i widow ſhall be intitled, for her dower, to all her 
band's lands; whereas at the common lad the ſhall be 
towed of one-third part only. Süch alfb are tte ſpe- 
il and purticular cuſtbmis of manors; of which every one 
5 more or leſs, and which bind al the copy Hold-tenantt 
at hold of the ſaid manors. Such Hkeiſe is the coſe 
mof holding divers inferior cout ts, with power of trying 
uſes, in cities and trading towns ; the right of holding 
ich, when no royal grant can beſhewn, depends entirely 
on immemorial and eſtabliſhed uſage.— Such, laſtly, are 
ny particular cuſtoms within the city of London, wit 
yard to trade, apprentices, widows, orphans, and a vat 
ty of other matters. All theſt ate contrary to the ge- 
ral law of the land, and ate good only by fpecial uſage; 
ough the cuſtoms of London are alſb confirmed by att. 


parliament (a). 


To this head may moſt properly be referred a particular 
ſtem of cuſtoms uſed only among one ſet of the king's 
biets, called the cuſtom of merchants, or lex mercatoria's 
ich, however different from the general rules of the 
mmon Jaw, is yet ingrafted into it, and made a part of 
(0); being allowed, for the benefit of trade, to be of the 
moſt validity in all commercial tranſactions: for it is a 
aim of law, that © cuiliber in ſuc arte creuenuum off.” 


Tuę rules relating to particular cuſtoms regard either 
prof of their exiſtence; their ſegality when proved; 


their uſual method of allowance. And firſt we will 
nder the rules of proof. | 


WS: : | As 
(2) 8 Rep. 126. Cro. Car, 347. (d) Witch, 26 


iN 


exiſtence of ſuch cuſtoms muſt be ſhewn, as that the thin 


'To make a particular cuſtom good, the Mn are! 


can ſhew the beginning of it, it is no good cuſtom. 
en reaſon no We can prevail againſt an expreſs 


te Co, Lift. 196. ;: (0 Litt, 8 . 


3 the Laws. | Invag 


As to gavelkind, and borough- engliſh, the law t. 
particular notice of them (c), and there is no 8 
prove that ſuch cuſtoms actually exiſt, but only that th 
lands in queſtion are ſubject thereto. All other priny 
cuſtoms, muſt be particularly pleaded (d), and as well th 


in diſpute is within the cuſtom alleged. The trial in bdt 
caſes (both to ſhew the exiſtence of the cuſtom, as, « th 
t in the manor of Dale lands ſhall deſcend only to th 
88 heirs male, and never to the heirs female ;** and alſo 
” ſhew that the lands in queſtion are within that manor) 
is by a jury of twelve men, and not by the judges ;:« 
cept the ſame particular cuſtom, has been before tried, & 
termined, and recorded. in the * court (e). 


Taz —_— af; Londan differ from all others i in | poi 
of trial: for, if the exiſtence of the cuſtom be brought! 
queſtion, it ſhall not be tried by a jury, but by certifica 
from the lord mayor and aldermen by the mouth of the 
recorder (f); unleſs it be ſuch a cuſtom as the corporati 
is itſelf intereſted in, as a right of taking toll, &c. k 
then the law permits them not to certify on their own þ 


half (g). 
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WAIEXN a cuſtom 1s actually proved to exiſt, the ne 
enquiry. is into the legality of it; for if it is not 2 go 
cuſtom, it. ought to be no longer uſed. Malus 1 
% abolendus eff” is an eſtabliſhed maxim of the lau .. 


wy . 1 
| ther 
5 THAT it have been uſed ſo. long, that the mem cat 


ut in 
entur. 
ill lo. 


of man runneth not to the contrary. So that, if any( 


" Pon 


(1) C. 


(e) Dr. & St, 1. 10. (f) Cro. Car. 316 UL 


(2) Hob. 85. $ (b) Litt, & 412. a. x 
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uliament; ſince the ſtatute itſelf is a 1 7 of 2 time 
hen ney a cuſtom did not exiſt 0)- | 


== 


2. IT jak have been continued. Anyi interruption would 
auſe a temporary ceaſing : the revival gives it a new begin- 
ing, which will be within time of memory, and there- 
pon the cuſtam will be void. But this muſt be under- 
ood with regard to an interruption of the right; for an 
terruption of the fofſz/fior only, for ten or twenty years, 
ill not deſtroy the cuſtom (i). As if the inhabitants of 
pariſh have a cuſtomary right of watering their cattle at 
certain pool, the cuſtom is not deſtroyed, though they do 
ot uſe it for ten years; it only becomes more difficult to 
rove : but if the right be any how diſcontinued for a W 
e cuſtom 1 i un at an end. 


3. Ir WP" have boca peateable, wy acquieſced in; not 
hje& to contention and diſpute (k). For as cuſtoms owe 
eir original to common conſent, their being immemorially 
futed, either at law or otherwiſe, 1s a 'proof that fuch _ 
onſent was wanting. | 


4. Cusrous mult be reaſorable (I); or rather, taken 
egatively, they muſt not be unreaſonable. Which is not 
ways, as fir Edward Coke ſays (m), to be underſtood of 
ery unlearned man's reaſon, but of artificial and legal 
aſon, warranted by authority of law. Upon which ac- 
punt a cuſtom may be good, though the particular reaſon 

| it cannot be aſſigned; for it ſufficeth, if no good legal 
alon can be aſſigned againſt it. Thus a cuſtom in a pariſh, 
at no man ſhall put his beaſts into the common till the 
ird of October, would be good; and yet it would be hard 
 ſhew the reaſon why that day in particular is fixed upon, 
aer than the day before or after. But a cuſtom, that 
o cattle ſhall be put in till the lord of the manor has firit 
ut in his, is unreaſonable, and therefore bad : for perad- 
ature the lord will never put in his; and then the tenants 
ul loſe all their profits (n). 

D 3 5. Cus- 


(1) Co, Litt. 113. (i) Bid. 114. (Kk) Lid. | 
(1) Litt. & 2 12. (m) 1 Inſt. 62. (u) Co. Copyh. & 33. 


* | o the La ws. n 

e . to be certain. 1 WS. | 
83 ſhall deſcend to the moſt worthy of the owns! 
blood, is void; for how ſhall this worth be determined) 
but a cuſtom to. deſcend to the next male of the blood, : 
cluſive of females, is certain, and therefore good (00. | 
cuſtom, to pay two pencę an acre in lieu of tythes, is good 
but to pay ſometimes two pence and ſometimes three pen 
as the occupier of the land pleaſes, is bad for its unex 
tainty. Vet a cuſtom, to pay a year's improved value {aff 
a fine on a copyhold eſtate, is gogd ; though the wle 
A thing uncertain : for hap ralye may F any time heal 2 


e £5 


6. CusToMs, though eſtabliſhed by conſent, muſth 
{when eſtabliſhed) comßulſos y; and not left to the opti 
of every man, whether he will uſe them or ng. Therefq 
2 cuſtom, that all the inhabitants ſhall be rated toward 

maintenance of a bridge, will be goad 3 but a cuſlq 
that every man is to contribute thereto at his own. 
is idle and abſurd, and indeed no cuſtom at all. 


. LAsTI 1 cuſtoms muſt be confitent with each oth 
one cuſtom cannot be ſet up in oppoſition to another. Ki 
if both are really cuſtoms, then both are of equal antiqul 
and both eſtabliſhed by mutual confent : which to ſay! 
eontradictory cuſtoms is abſurd. Therefore, if ane n 
preſcribes that by cuſtom he has a right to have windq 
looking into another's garden; the other cannot lain 
right by cuſtom to ſtop up or obſtru& thoſe windows: 
theſe two contradictory cuſtoms cannot both be good, i 
both ſtand together. He ought rather to deny the ei 
ence of the former cuſtom (p). 


dis j 
y G1 
ere: 
cogr 
Ipod; 


| Nexr, as to the allowwence of ſpecial cuſtoms. Cult n 
in derogation of the common law, yitſt be conſtrued fn 0 
ly. Thus, by the cuſtom of gavelkind, an infant of ff 


90 1 Roll. Abr. 863. 


(p) 9 Rep. 38. 
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ears may by one ſpecies « of conveyance (called a deed of 
Toffment) convey away his lands in fee ſimple, or for ever. 
et this cuſtom does not impowet / him to uſe any other 
onreyance, or even to leaſe them for ſeven years: for the 
uſtom muſt be. ſtrictiy purſued (4). And, moreover, all 
cial cuſtoms muſt ſubmit to the king's prerogative. 
herefore, if the king purchaſes lands of the nature of 
arelkind, where all the ſons inherit equally ; yet, upon 
e king's demile, his eldeft ſon ſhall ſacceed to thoſe lands 
one (r). And thus much for the ſecond part of the 
wes non ſcriptae, or thoſe particular e cuſtoms er _— 
articular perſons or diftrifts only. 8 


III. Tur third branch of them are thoſe peculiar laws, 
hich by cuſtom are adopted and uſed only in certain pe- 
liar courts and juriſdiftions, And by theſe I underſtand 


2 civil and canon laws, 


Ir may ſeem a little improper at ſirſt view to rank theſe 
ws under the head of Jeges non | ſcriptae, or unwritten laws, 
eing they are ſet forth by authority i in their pandects, their 
odes, and their inſtitutions; their councils, decrees, and 
cretals ; and enfarced by an immenſe number of expoſiti- 
8, deciſions, and treatiſes of the learned i in both branches 
the laws, But I do this, after the example of fir Mat- 
ew Hale (s), becauſe it is moſt plain, that it is not on ac- 
bunt of their being WW? Iten laws, that either the canon law, 
r the civil law, have any obligation within this kingdom z 
either do their force and efficacy depend upon their own in- 
inſic authority; which is the caſe of our written laws, or 
$ of parliament. They bind not the ſubjects of England, 

cauſe their materials were collected from popes or empe- 
drs; were digeſted by Juſtinian, « or declared to be authentic 
Gregory. Theſe conſiderations give them no authority 
e for the legiſlature of England doth not, nor ever did 
cognize any foreign power, as ſuperio or equal to it in this 
dem; or as having the right to give law to any, the 


D 4 meaneſt, 


{q} Co. 2 I Lit . 
(s) Hitt C4. 922 2 (7) Co. . . 5 | 
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W of. its. abies, | But all the frrength that eithe 

the papal or:imperial laws have obtained in this realm (u 

indeed in any other kingdom in Europe) is only becau 

they have been admitted and received by immemorial ulig 

and cuſtom in ſome particular caſes, and ſome particuly 

courts 3 and then they form a branch of the leges non ſeri 

tae, or cuſtomar y law.: or elle, becauſe they are in long 

other caſes introduced by conſent of parliament, and the 

they owe their validity to the leges fe iftae, or ſtatute lay 

This is expreſsly declared in thoſe remar kable words of th 

fatute 25 Hen. VIII. c. 21. addreſſed to the king” $ royal 

majeſty. * This your grace's realm, recognizing no ſupe. 

« rior under God but only your grace, hath been andy 

« free from ſubjection to any man's laws, but only to ſud 

& as have been deviſed, made, and ordained within thy 

« realm for the wealth of the fame ; 3.0r to ſuch other 2 

Fa by lufferance of your grace and your progenitors, th 

F people of this your realm have taken at their free libay 

„ by their own conſent, to be uſed among them; and ha 

© bound themſelves by long uſe and cuſtom to the obſens 

<« ance of the ſame : not as to the obſervance of the la 

l of any foreign prince, potentate, or prelate ; but as 

= i „the cu/fored and antient Jaws of this realm, original 

oo . eftabliſhed as laws of the ſame, by the ſaid ſufferana BA 

> | wy, conſents, . and cuſtom; and none otherwiſe.. 

99 Br che civil law, abſolutely taken, is generally und 

1 ſtood the civil or municipal law of the Roman empire, 

comprized in the inſtitutes, the code, and the digeſt of t 

emperor Juftinian, and the novel conſtitutions, of him 

and ſome of his ſucceſſors. Of which, as there will fr 

quently be occaſion to cite them, by way of illuſtratin 

our own laws, it may not be amiſs to give a ſhort an 
neral account. 


THE Roman law (founded firſt upon the * conſtitul 
ons of their antient kings, next upon the twelve tables of fi 
decemwviri, then upon the laws or ſtatutes enacted by f 
ſenate or people, the edi&s of the praetor, and the reſp 

 prudentum or opinions of learned lawyers, and laſtly n Us 


i 


— 
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he imperial decrees, or conſtitutions of ſucceſſive emperors) 
jad grown to ſo great a bulk, or, as Livy expreſſes it (t), 
tam immenſus ali arum ſuper alias acervatarum legum cu- 
« mulus,” that they were computed to be many camel's 
dad by an author who preceded Juſtinian (u). This was 
part remedied. by the colleCtions of three private lawyers, 
regorius, Hermogenes, and Papirius ; and then by the 
mperor Theodoſius the younger, by whoſe orders a code 
as compiled, A. D. 438, being a methodical collection 
f all the imperial conſtitutions then in force: which The- 
doſian code was the only book of civil law received as 
uthentic in the weſtern part of Europe, till many centu- 
ics after; and to this it is probable that the Franks and 
dots might frequently pay ſome regard, in framing legal 
pnſtitutions for their newly erected kingdoms. For Juſ- 
nian commanded only in the eaſtern remains of the em- 
Ire; and it was under his auſpices, that the preſent body 
f civil law was compiled and finiſhed by Tribonian and 
her lawyers, about the year 533. 


Tuts conſiſts of, 1. The inſtitutes 3 which contain. the 
ements or firſt principles of the Roman law, in four 
oks.. 2. The digeſts, or pandects, in fifty books; con- 
ning the opinions and writings of eminent lawyers, di- 
fed in a ſyſtematical method. 3. A new code, or col- 
ion of imperial conſtitutions; the lapſe of a whole cen- 
ry having rendered the former code, of Theodoſius, im- 
rfect. 4. The novels, or new conſtitutions, poſterior 
time to the other books, and amounting to a ſupplement 
the code; containing new decrees of ſucceſſive emper- 
s, as new queſtions happened to ariſe, Theſe form the 
dy of Roman law, or corpus juris ciuilie, as publiſhed 
out the time of Juſtinian; which however fell ſoon into 
glect and oblivion, till about the year 1130, when a 
py of the digeſts was found at Amalfi in Italy: which 
ident, concurring with the policy of the Romiſh eccleñ- 
Is (W), ſuddenly gave new vogue and authority to the 

: D is. 1 „ Cv 


U. z. e 34. (u) Taylir's elements of civil aw, 17. 
] Sech. 1. . 18. 8 : 
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Civil law, introduced it into ſeveral nations, and occaions 
that mighty inundation of voluminous comments, wil 
which this ſyſtem of dn more than any other, is no 
loaded. 


1 


THE canon ou is a body of Roman eccleſiaſtical 10 
relative to ſuch matters as that church either has, or pre 
tends to have, the proper juriſdiction over. This is can: 
piled from the opinions of the antient Latin fathers, tl 
decrees of general councils, the decretal epiſtles and bulls 
of the holy fee. All which lay in the fame diſorder ar 
confuſion as the Roman civil law): till, about the 
1151, one Gratian an Italian monk, animated by the diſch 
very of Juſtinian s pandects, reduced the eccleſiaſtical con 
ttitutions alſo into ſome method, in three books; which k 
| entitled concordia di 3 canonum, but which are g 
erally known by the name of decretum Gratiani. Thek 
reached as low as the time of pope Alexander III. Me 
| ſubſequent papal decrees, to the pontificate of Gregory IX?” 
| were publiſhed in much the ſame method under the auſpicai 
| of that pope, about the year 1230, in five books; entithe 
| 
K 
f 
| 
? 


decretalia Gregorit noni. A ſixth hook was added by Bon: 
face VIII. about the year 1298, which is called ſe tus dt 
cretalium. The Clementine conſtitutions, or decrees d 
Clement V. were in like manner authenticated in 1417 h 
his ſucceſſor John XXII; who alſo publiſhed twenty cot 
ftitutions of his own, eaten the extravagantes Joannis: Ne 
which in ſome meaſure anſwer to the novels of the ci 
law. To theſe have been fince added ſome decrees of lat 
popes in five books, called extravagantes communes. Al 
all theſe together, Gratian's decree, Gregory's decretal 
the fixth. decretal, the Clementine | conſtitutions, and ti 
| extravagants of John and his ſucceſſors, form the cn, 
Juris cunonici, or body of the Roman canon law. 


BsiDbEs theſe pontifical collections, which during 
times of popery were received as authentic in this iſland 
well as in other parts of chriſtendom, there is alſo ak 
of national canon law, compoſed of legatine and provi 


"(Ol 
1 
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Joadttutions, and adapted only to the exigencies of this 


ſiaſtizal laws, enacted in national ſynods, held under the 
ardinals Otho and Othobon, legates from pope Gregory 
and pope Clement IV. in the reign of king Henry H. 

bout the years 1220 and 1268. The proviucial conſtitu- 

ons are principally the decrees of provincial ſynods, held 
nder divers arch-biſhops of Canterbury, from Stephen 

angton in the reign of Henry III. to Henry Chichele in 

he reign of Henry V; and adopted alſo by the province 
York (x) in the 8 of Henry VI. At the dawn of 
reformation, in the reign of king Henry VIII, it was 
acted in parliament (y) that a review ſhould be had of 
e canon law; and, till ſuck review ſhould be made, all 
anons, conſlitivions; ordinances, and ſynodals provincial, 
cing then already made, and not repugnant to the law of 
e land or the king's prer ogative, ſhould ſtill be uſed and 
xecuted, And, as no ſuch review has yet been perfedted, 


nboon this ſtatute now depends the: "INE of the canon | 
mY in England. 
tlet 


As for the canons. enacted by the clergy under Thos I. 

| the year 1603, and never confirmed in parliament, ir 
s been folemnly adjudged upon the principles of law 
nd the conſtitution, that where they are not merely decla- 
contory of the antient canon law, but are introductory of 
ew regulations, they do not bind the laity (2); whatever 
gard the clergy may think proper to Pay them. 


Turns are four dees of courts; in which ihe civil 
nd canon laws are permitted under different reſtrictions to 
e uſed. 1. The courts of the arch- biſhops and biſhops and 
ar derivative officers, ufually called in our law courts 
briſtian, curiae chriſtianitatic, or the eccleſiaſtical courts. 
The military courts. 3. 'Fhe courts of admiralty. 4. 
he courts of the two univerſities. In all, their reception! 
i general, and the different degrees cf that reception, are 
* 


0 Burn's eccl, law, pref. viii. (y) Statute 2g Hen, VII. 
i5-tevived.and confirmed by M Eliz, c. 1, (2) Stra. 1057 


urch and kingdom. The 4-gazine conſtitutions were c-. 
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tent of theſe courts or the matters depending before then 
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grounded intirely upon cuſtom ; corroborated in the late 
inſtance by act of parliament, ratifying thoſe charters whic 
confirm the cuſtomary law of the univerſities. The mo 
minute conſideration of theſe, will fall properly under thx 
part of theſe commentaries which treats of the juriſdiQic 
of courts. It will ſuffice at preſent to remark a few pari. 
culars relative to them all, which may ſerve to inculcit 
more ſtrongly the doctrine laid nn eee them (ij 


1. AND, firſt, the courts of common law have the fy- 
perintendency over theſe courts ; to keep them within thei 
juriſdictions, to determine wherein they exceed them, tx 
reſtrain and prohibit ſuch excels, and (in caſe of contumaq 
to puniſn the officer who executes, and in ſome caſes the 
judge who enforces, the ſentence ſo. declared to be illegal, 


2. THE common law has reſerved to itſelf the expoſiti 
of all ſuch acts of parliament, as concern either the ex 


And therefore if theſe courts either refuſe to allow thi 
acts of parliament, or will expound them in any other ſenk 
than what the common law puts upon them, the king! 
courts at Weſtminſter will grant nee to reſtau 1e 
and control them. eu 


3. AN appeal lies from all theſe courts to > the king, if 1 
the laſt reſort; Which proves that the juxiſdiction exerciſſ, 
in them is derived from the crown of England, and ad 
from any foreign potentate, or intrinſic authority of thel 
own.—And, from theſe three ſtrong marks and enſigns 
ſuperiority, it appears beyond a doubt that the civil as 
canon laws, though admitted in ſome caſes by cuſtom 
ſome courts, are only ſubordinate and leges ſub gravi 
lege; and that, thus admitted, reſtrained, altered, no: 
modelled, and amended, they are by no means with u Lau 
diſtinct independent ſpecies of laws, but are ipfent "op 
branches of the cuſtomary or unwritten laws of EAR .: 
properly called the king's eccleſiaſtical, the ki ng's mil 
the king's maritime, or the king's 8 academic laws, in 


h | | 1 s the 
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| LET us next proceed to the /eges ſeriþtae, the written 
aws of the kingdom; which are ſtatutes, acts, or edicts, 
ade by the king's majeſty, by and with the advice and 
onſent of the lords ſpiritual and temporal and commons 
Wn parliament aſſembled (b). The oldeſt of theſe now ex- 
ant, end printed in our ſtatute books, is the famous 
aora charta, as confirmed in parliament 9 Hen, III: 
hough doubtleſs there were many acts before that time, 
he records of - which are now loſt, and the determinations 
of them perhaps at preſent currently received for the max- 
ms of the old common law. | 


Taz manner of making theſe ſtatutes will be better 
onſidered hereafter, when we examine the conſtitution of 
arliaments. At preſent we will only take notice of the 
gerent kinds of ſtatutes ; and of ſome general rules with 
egacd to their conſtruction (c). 225 

FIRST, as to their ſeveral kinds. Statutes are either 
renal or ſpecial, fublic or private. A general or public 
ct is an univerſal rule, that regards the whole community: 


(b) 8 Rep. 20. | | ; g 
(e) The method of citing theſe acts of parliament is various, 
lany of aur antient fatutvs are called after the name of the 
ace, where the parliament was held that made them; as the 
atutes of Merton and Marleberge, of Weſtminſter, Gloceſter, 
nd Wincheſter, Others are denominated entirely from th-ir 
v:ject; as the ſtatutes of Wales and lrelanJ, the arricu't cer, 
ad the pracrogativa regis. Some are diſtinguiſhed by their ini- 
ji! words, a method of citing very antient: being uſed by the 
ws in denominating the books of the pentateuch; by the 
beiſtian church in diſtinguiſhigg their hymns and divice offices 1 
the Romaniſts in deſcribing their papal bulles; and in ſhort 
the whole body „f antient civilians ard canoniſts, among whora 
s method of citation generally prevailed, not only with regard 
chapters, but inferior ſe&tioas alſo ; in imitation of all which 
e fil} ca'] ſome of our old ſtatutes by their initial words, as 
e ſue of a emprores, and that of circunſptFe aratis. But 
e wat uſual taethed of citing them, eſpecially ſince the time 
| Edward the ſecond, is by naming the year of the king's reign 
which the ſtatute was made, together with the chapter, or 
tor ac, according to its numeral o-der; as, 9 Geo. II. c. 4. 
al! the acts of 0.44 feen of parliament taken together make 
Preriy but one fatute: and therefore, when two ſehons have 
er held in one year, we uſually mention ſtat 1. or 2. Thus 
* bill of rights is cited, as 1 0. & M. ſt. 2. c. 2. fignifying that 
dae ſecond chapter or act, of the ſecond ſtatute or the laws 
ea the lecond ſeſſions of parliament, held ia the ficit year 
lieg William and queen Mary, | 
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an advantage under it. Special or private acts are rathe 


one years, or three lives, is a public act; it being a n 


tion: but an act, to enable the biſhop of Cheſter to mak; 


' ſpecies of treaſons; but only, for the benefit of the ſub 


| which before were treaſon at the common law. Remedit 


# 


and of this the courts of law are bound to take notice 
judicially and ex cio; without the ſtatute being particy, 
larly pleaded, or formally ſet forth by the party who elain 


exceptions than rules, being thoſe which only operate i- 
on particular perſans, and private cgncerns 5 fuch as the 
Romans entitled ſenatus- decreta, in oontradiſtinction tothe 
fenatus-conſulta, which regarded the whole community (d): 
and of theſe the judges are not bound to take notice, unleſ 
they be formally ſhewn and pleaded. Thus to ſhew the 
diſtinction, the ſtatute 13 Eliz. g. 10. to prevent ſpiritul 


perſons from making leaſes for longer terms than twenty 
preſcribed to the whole bady of ſpiritual perſons in the nz. 


a leaſe to A. B. for ſixty years, is an exception to this tule; 
it concerns only the parties and the biſbop' 8 en 
and is therefore a private act. 


STATUTES allo are either declaratory of the common 
law, or remedial of ſome defects therein. Declarator, 
where the old cuſtom of the kingdom is almoſt falle 
into difuſe, or become diſputable; in which caſe the parli 
ment has thought proper, in perpetuum rei teftimoniut 
and for avoiding all doubts and difficulties, to declare whit 
the common law 1s and ever hath been. Thus the ſatu 
of treaſons, 25 Edw. III. c. 2. doth not make any nai 


ject, declares and enumerates thoſe ſeveral kinds of offenct 


ſtatutes are thoſe which are made to ſupply ſach defects 
and abridge ſuch ſuperſſuities, in the common law, as art 
either foes the general imperfection of all human law 
from change of time and circumſtances, from the milſak 
and unadviſed determinations of unlearned judges, or frol 
any other cauſe whatſoever. And this bemg oy 19 


10 Gravin. Orig. 1. C. 24 


itheh 
b 
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y enlarging the common law where it was too narrow and 


cunſcribed, or by reſtraining it where it was too lax and 
\xuriant, hath occaſioned another ſubordinate diviſion of 
emedial acts of parliament into en/arging and retraining 


Ltutes. To inſtance again in the caſe of treaſon, Olipping 
he current coin of the kingdom was an offence not ſuffici- 


ntly guarded againſt by the common law :  rharefoas i 
as thaught expedient by ſtatute 5 Eliz. c. 11. to make it 


ich treaſon, which it was not at the common law: fo 


hat this was an enlarging ſtatute. At common law alfo 
jritual corporations might leaſe out their eftates for any 
erm of years, till prevented by the ſtatute x3 Eliz. before- 


nentioned: this was therefore a reſtraining ſtatute. 


SECONDLY, the rules to be obſerved with regard to the 
onſtruction of ſtatutes are principally theſe which follow. 


1+ THERE are three points to be conſidered in the con- 
Iruttion of all remedial ſtatutes, the old law, the miſ- 
hief, and the remedy : that 1s, how the common law ſtood 
tthe making of the act; what the miſchief was, for which 
he common law did not provide ; and what remedy the 
jarlament hath provided to cure this miſchief. And it is 
he buſineſs of the judges ſo to conſtrue the act, as to ſup- 
reſs the miſchief and advance the remedy (e). Let us in- 
ance again in the ſame reſtraining ſtatute of 13 Eliz. c. 10. 
dy the common law eccleſiaſtical corporations might let as 
ng leaſes as they thought proper: the miſchief was, that 
ey let long and unreaſonable leaſes, to the impoveriſh- 
nent of their ſucceſſors: the remedy applied by the ſtatute 
nas by making void all leaſes by eccleſiaſtical bodies for 
onger terms than three lives or twenty one years. Now 
n the conſtruction of this ſtatute it is held, that leaſes, 
pough for a longer term, if made by a biſhop, are not void. 
ung the biſhop's life; or, if made by a dean and chapter, 
ley are not void during the life of the dean; for the act 
as made for the benefit and protection of the ſucceſſor (f). 
ie miſchicf is therefore ſufficieatly ſuppreſſed by vacating 


0 3 Rep. . Co. Litt, 11, 42. (f) Co. Litt. 45. 3 Rep. 60. 
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them after the death of the grantors ; but the leaſes 


during their lives, being not within the mann are ng 
| within the remedy. 7 Wh © 


2» A STATUTE, which dtn af. chlo or perſons 
an inferior rank, cannot by any general words be extend 
to thoſe of a ſuperior. So a ſtatute, treating of “ deay 
ce prebendaries, par ſons, vicars, and others having ſpiritul 

promotion, is held not to extend to bifhops, though thy 
have ſpiritual promotion; deans being the higheſt perſon 
. and biſhops being of a {till higher order * (8). | 


| 3. Pana ſtatutes —_ be conſtrued rialy.. Thus the 
ſtatute 1 Edw. VI. c. 12. having enacted that thoſe why 6 


are convicted of ſtealing horſes ſhould not have the beneſt 
of clergy, the judges conceived that this did not extend i 


him that ſhould ſteal but one hox;/e, and therefore procum - 
a new act for. that purpoſe in the following year (h). And a 
to come nearer our own times, by the ſtatute 14 Geo, I 1 
c. 6. ſtealing ſheep, or other cattle, was made felony with | p 


out benefit of clergy. But theſe general words, © or oth 4 
« cattle,” being looked upon as ack too looſe to create 
capital offence, the act was held to extend to nothing hut 


mere ſheep. And therefore, in the next ſeſſions, it wa a 
found neceſſary to make another ſtatute, x 5 Geo. IL. c. 3 = 
extending the former to bulls, cows, oxen, ſteers, bulloch ole 
ms calves, and n by name. £ fr. 


4. STATUTES adn frauds are to be liberaily and 
beneficially expounded. This may ſeem a contradiction Mer 
the laſt rule; moſt ſtatutes againſt frauds being in thun 

conſequences penal. But this difference is here to be take! 
where the ſtatute acts upon the offender, and inflifts a . 
nalty, as the pillory or a fine, it is then to be taken ſtricth pea 
but when the ſtatute acts upon the offence, by ſetting all 0 
the fraudulent tranſaction, here it is to be conſtrued lib 


rally. Upon this footing the ſtatute of 13 Eliz. my 
| W 


(e) Rer. 4. (b) 2 & 3 Ee. VI. e. 33. Bae. Ebene 
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hich avoids all gifts of goods, &c. made to 4 cre- 


tors and others, was held to extend by the general words 
ja git made i defraud the queen of a forfeiture (1). 


5, OxE part of a ſtatute muſt be 5 conſtrued by WO he 
at the whole may (if poſſible) ſtand : ut res magis wva- 
at, quem pereat. As if land be veſted in the king and 
s heirs by act of parliament, ſaving the right of A; and 
has at that time a leaſe of it for three years; here A ſhall 
old it for his Term of three years, and afterwards it ſhall 
to the king. For this interpretation furniſhes matter for 
ery clauſe of the ſtatute to work and opera upon. But 


6. ASavinc, totally repugnant t to the body of the a, 
roid. If therefore an act of parliament veſts land in the 
ing and his heirs, ſaving the right of all perſons whatſoever ; 5 
reſts the land of A in the king, ſaving the right of A: 
either of theſe caſes the ſaving is totally repugnant to the 
ody of the ſtatute, and (if good) would render the ſtatute 
f no effect or operation; and therefore the ſaving is void, 
d the land veſts abſolutely: in the NO (*). 


1. WHERE the common law and. a ſtatute differ, the 
pmmon law gives place to the ſtatute z and an old ſtatute 
Ives place to a new one. And this upon the general prin- 
ple laid down in the laſt ſect ion, that * leges paſteriares 
prures contrarias abr ant. But this is to be underſtood, 
ly when the latter ſtatute is couched in negative terms, 
by its matter neceſſarily implies a negative. As if a for- 
er act ſays, that a juror upon ſuch a trial ſhall have twenty 
punds a year; and a new ſtatute comes and ſays, he ſhall - 
ave twenty marks: here the latter ſtatute, though it does 
dt expreſs, yet neceſſarily implies a negative, and virtually 
peals the former. For if twenty marks be made qualili- 
tion ſufficient, the former ſtatute which requires twenty 
dunds is at an end (I). 823 if b acts be merely affir- 

| | 1 


. | 


(') 3 Rep. 82. (k) 1 Rep. 47. 0 Jenk Cent. 2. 73. 
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offence be indictable at the quarter ſeſſions, and a hatt 


of king Henry were impliedly and vir tually revived (te 


otherwiſe, is held to be good only as to common proſecu 


PPC 
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matiye, and the ſubſtance ſuch that both may ſtand togethy 
here the latter does not repeal the former, but they fl 
both have a concurrent efficacy, If by a forner Jawa 


law makes the ſame offence indictable at the aſſiſes; 
the juriſdiction of the ſeſſions is not taken away, but be 
have a concurrent juriſdiction, and the offender mayy 
proſecuted at either: unleſs the new Ratute ſubjoins ex 
preſs negative words, as, that the offence ſhall be indidaby 
at the afliſes ard not eljewhere (m). 


; 17 a ſtatute, that repeale another, is e GIF repealed; = 
terwards, the firſt ftatute is hereby revived, without aff |: 
formal words for that urpoſe. So when the ſtatutes of i 
and 25 Hen. VIII. declaring the king to he the ſopm 
head of the church, were repealed by a ſtatute 1 21e. 
Philip and Mary, and this latter ſtatute was afterwards de 
pealed by an act of 1 Eliz. there needed not any eri Ncia 
words of revival in queen Elizabeth's ſtatute, but theſe be. 


9. AcTs of parliament derogatory from the power it! 
ſubſequent parliaments bind not. So the ſtatute 11 Ha 0 t 
WII. c. 1. which dire&s, that no perſon for aſſiſting a nt 
de ſacto ſhall be attainted of treaſon by act of parliament. '* 


ons for high treaſon ; but will not reſtrain or clog any pi 
liamentary attainder (o). Becauſe the legiflature, being 
truth the ſovereign power, is always of equal, always of 
ſolute authority it acknowledges no ſuperior upon e 
which the prior legiflature muſt have been, if its ordipand 
could bind the preſent parliament. And upon the {al 
principle Cicero, in his letters to Atticus, treats will 
proper cantempt theſe reſtraining clauſes, which endeart 
to tie up the hands of e legiſlatures. ec When) 
Bs BIT: 


(m) 11 Rep. 63. (n) 4 Iaſt. 32%, : (0) 4 loft 4+ 
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repeal the law itſelf, ſays he, you at the fame time re- 
peal the prohibitory clauſe, which . againſt fn ch | 
repeal (p).“ 


10. LASTLY, 2856 of EEE APR that are impoſſible to 
| perfor med are of no validity; and if there ariſe out of 
em collaterally any abſurd conſequences, manifeſtly con- 
adictory to common reaſon, they are, with regard to thoſe 
pllateral conſequences, void. I lay down the rule with 
eſe reſtrictions; though I know it is genezally laid down 
ore largely, that acts of parliament con to reaſon are 
od, But if the parliament will poſit enact a thing 
o be dane which is unreaſonable, I know of no power that 
n control it: and the examples uſually alleged in ſup- 
t of this ſenſe cf the rule do none of them prove, that, 
here the main object of a ſtatute is unreaſonable, the 
does are at liberty to rejett ĩt; for that were to ſet the ju- 
iz! power above that of the legiſlature, which would be 
brerſive of all government. But where ſome collateral 
ater ariſes out of the general words, and happens to be 
nreaſonable ; ; there the judges are in decency to conclude 


at this conſequence was not foreſeen by the parliament, 
therefore they are at liberty to expound the ſtatute by 


juity, and only guogd hoc diſregard it. Thus if an act 
| parliament gives a man power to try all cauſes, that 
file within his manor of Dale; yet if a cauſe ſhonld ariſe 
which he himſelf is party, the act is conſtrued not to 
tend to that, becauſe it is unreaſonable that any man 
ould determine his own quarrel (q). But, if we could 
dnceive it poſſible for the parliament to enact, that he 
ould try as well his own cauſes as thoſe of other perſons, 
ere is no court that has power to defeat the intent of the 
piſlatire, when couched in ſuch evident and expreſs 
ods, as leave no doubt whether it was the intent of the 
piſlature or no. 


Txest are the ſeveral grounds of the laws of England: 


er and above which, equity is e frequently called in to 
aſſiſt, 


0) Cam lex abrogatur, illud ipſum 1 guo non cam abra- 
| . J. 3. P. 23. 2 Rep. 118. 
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aſſiſt, to moderate, and to explain them. What equity i 
and how impoſſible in its very eſſence to be reduced to fy 
ed rules, hath been ſhewn in the preceding ſection. I ſul 
therefore only add, that (beſides the liberality of ſentimey 
with which cur common law judges interpret acts of 2 
liament, and ſuch rules of the unwritten law as are nott 
a poſitive kind) there are alſo courts of equity eſtabliſh 
for the benefit of the ſubject, to detect latent frauds al 
concealments, which the proceſs of the courts of lay 
not adapted to reach ; to enforce the execution of ſuch ma 
ters of truſt a 1 as are binding in conſcienc 
though not cognizable i in a court of law; to deliver fra 
ſuch dangers as are owing to misfortune or overſight ; al 
to give a more ſpecific relief, and more adapted to the © 
cumſtances of the caſe, than can always be obtained by ti 
generality of the rules of the poſitive or common lay 
This is the buſineſs of our courts of equity, which howen 
are only converſant in matters cf property. For the fr 
dom of our conſtitution will not permit, that in crimin 
caſes a power ſhould be lodged in any judge, to confin 
the law otherwiſe than according to the letter. This ca 
tion, while it admirably protects the public liberty, can li 
ver bear hard upon individuals, A man cannot ſuffern 
puniſhment than the law aſſigns, but he may ſuffer i 
The laws cannot be ſtrained by ; partiality to inflict a pen 
ty beyond what the letter will warrant ; but, in caſes wit 
the letter induces any apparent hardſhip, the crown has 


power to pardon. 
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SECTION THE FoURTH. 


r ras COUNTRIES SUBJECT ro 
THE LAWS oF ENGLAND. 


| HE kingdom of England, over which our municipal 

laws have juriſdiction, includes not, by the com- 
on law, either Wales, Scotland, or Ireland, or any other 
rt of the king's dominions, except the territory of Eng- 
d only, And yet the civil laws and local cuſtoms of 
is territory do now obtain, in part or in all, with more or 
$ reſtrictions, in theſe and many other adjacent countries; 
which it will be proper firſt to take a review, before we 
ſider the kingdom of England itſelf, the original and 
oper ſubject of theſe laws. 


WaLEs had ad independent of England, uncon- 
ered and uncultivated, in the primitive paſtoral ſtate 
hich Caeſar and Tacitus aſcribe to Britain in general, for 
any centuries ;z even from the time of the hoſtile invaſions 
the Saxons, when the antient and chriſtian inhabitants 
the iſland retired to thoſe natural intrenchments, for pro- 
Gon from their pagan viſitants. But when theſe invaders 
emſelyes were converted to chriſtianity, and ſettled into 
zular and potent governments, this retreat of the antient 
tors grew every day narrower ; they were overrun by 
bad little, gradually driven from one faſtneſs to ano- 
er, and by repeated loſſes abridged of their wild inde- 
mdence, Very early in our hiſtory we find their princes 
ding homage to the crown of England ; till at length in 


e reign of Edward the firſt, who may juſtly be ſtyled the 
conqueror 
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conqueror of Wales, the line of their antient princes 
aboliſhed, and the king of England's eldeſt ſon became, 
a matter of courſe, their titular prince: the territory 
Wales being then entirely re-annexed (by a kind of fea 
reſumption) to the dominion of the crown of England g 
or, as the ſtatute of Rhudham (b) expreſſes it, “ tem 
& Wallie cum incolis ſuis, prius regi jure feodali ſuljal 
(of which homage was the ſign) jam in proprietatisi 
cc ni num totdliter et cum integritate converſa e, tt li 
« nae regni Ae. tanguam pars chrporis ejuſdem ami 
ie ef unita. By the ſtatute alſo of Wales (c) very m 
rial alterations were made in divers parts of their laws, | 
as to reduce them nearer to the Engliſh ſtandard, eſpecial 
in the forms of their judicial proceedings: but they 
retained very much of tlieir original polity, particula 
their rule of inheritance, viz. that their lands were did 
equally among all the iſſue male, and did not deſcend 
the eldeſt ſon alone. By other ſubſequent ſtatutes th 
provincial immunities were till farther abridged : butt 
finiſhing ſtroke to their independency was given by the f 
tute 27 Hen. VIII. c. 26. which at the ſame time garell 
utmoſt advaricement to their civil proſperity, by admitti 
them to a thorough communication of laws with the {i 
jets of England. Thus were this brave people gradi 
conquered into the enjoyment of true liberty; being inl 
ſibly put upon the ſame footing, and made fellow-citud 
with their conquerors. A generous method of trium 
which the republic of Rome prattiſed with great uceel 
till ſhe reduced all Italy to her obedience, by admitting 
vanquiſhed ſtates to partake of the Roman e 


II is cnafted by this ſtatute 27 Hen. VIII. 1. That! 
dominion of Wales ſhall be for ever united to the kingd 

of England. 2. That all Welſhmen born ſhall have! 

ſame liberties as other the king's ſubjects. 3. That land 
Wales ſhall be inheritable according to the Engliſh ten 
and rules of deſcent, 4. That the laws of England 
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other ſhall be uſed in Wales: beſides many other regu- 
ons of this principality. And the ſtatute 34 & 35 
n. VIII. c. 26. confirms the ſame, adds farther regulati- 
„ divides it into twelve ſhires, and, in ſhort, reduces it 
the ſame order in which it ſtands at this day; differing 
m the kingdom of England in only a few particulars, and 
: too of the nature of privileges, (ſuch as having courts 
hin itſelf, independent of the proceſs of Weſtminſter- 
) and ſome other immaterial peculiarities, hardly more 
n are to be found in many counties of Eugland itſelf. 


Tux kingdom of Scotland, notwithſtanding the union 
the crowns on the acceſſion of their king James VI. to 
of England, continued an entirely ſeparate and diſtinct 
pdom for above à century more, though an union had 
long projected; which was judged to be the more ea- 
o be done, as both kingdoms were antiently under the 
e government, and ſtill retained a very great reſem- 
ce, though far from an identity in their laws. By an 
of parliament x Jac. I. c. 1. it is declared, that theſe 
mighty, famous, and artient Kingdoms were formerly 
And fir Edward Coke obſerves (d), how marvellous _ 
nformity there was, not only in the religion and lan- 
ge of the two nations, but alſo in their antient laws, the 
ent of the crown, their parliaments, their titles of no- 
y, their officers of ſtate and of Juſtice, their writs; 
r cuitoms, and even the language of their laws. Upon 
ch account he füppofes the common law of eacti to 
deen originally the ſume; efpetially as their moſt an- 
and authentic book, called αναam majeſtarem, and 
ning the rules of their antient common law, is ex- 
ly ſimilar to that of Glanvil, which contains the prin- 
8 of 0275, as it 66d in the reign of Henry II. And 
many diverſities, ſubfiſting between the two laws at 
nt, may be well enough atcounted' for, from a diver- 
f practice ity two large and untommunicating juriſdic- 
and from the acts of two diſtinct and independent 
ments, which have in many points altered and abro- 
the old common law of both kingdoms. Ph 

| HowEVER, 
(ad) 4 laſt. 345. | 


: ! 
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How v ER, fir Edward Coke, and the politician 
that time, conceived great difficulties in carrying on 
projected union: but theſe were at length overcome, 4 
the great work was happily effected in 170%, 5 A 
when twenty-five articles of union were agreed to by 
_ parliaments of both nations: the purport of 415 moſt d 
Hderable being as follows: 


My. | Tar on the firſt of May 1707, and for ever al 
the kingdoms of England and Scotland ſhall be united] 
one kingdom, by the name of Great Britain. 


1 6 Tar ſucceſſion to the monarchy of Great Bri 5 
ſhall be the ſame as was before ſettled with regu ol to HMite 
of England, . | 


Tux united kingdom ſhall 4 eee by e 
fl cb 


{kn ide 3 of all rights: 
privileges between the ſubjects of both kingdoms, en 
where it is otherwiſe agreed, | 


9. WHEN England raiſes 2,000,000 l. by a land! 
Scotland ſhall raiſe 48,000 l. „ i 


16, 17. Tas ſtandards of the c coin, o 4 weights, : 
meaſures, ſhall be reduced to thoſe of Fagiand, * 
out the united be 


18. Tux laws relating to trade, cuſtoms, and the! 
ciſe, ſhall be the ſame in Scotland as in England. But 
the other laws of Scotland ſhall remain in force; bil 
terable by the parliament of Great Britain: Yet with 
caution : that laws relating to public policy are alter 
at the diſcretion of the parliament ; laws relating | 
vate right are not to be altered but for thy Fray ul It 

.of the people of Scotland. 


- an; 611 
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22. SIXTEEN peers. are to be choſen to repreſent the 
enge of Scotland in parliament, and forty five members 
it in the houſe of commons. : 


23. The ſixteen peers of Scotland ſhall have all privi- 
ges of parliament : and all peers of Scotland ſhall be peers 


oree at the time of the union, and ſhall have all privi- 
ges of peers, except ſitting in the houſe of lords and vot- 
p on the trial of a peer, 


Tursk are the principal of the twenty five articles of 
8, in which ſtatute there are alſo two acts of parliament 


d, and alſo the four univerſities of that kingdom, are 
W:bliſhed for ever, and all ſucceeding ſovereigns are to 
e an oath inviolably to maintain the ſame ; the other of 
gland, 5 Ann. c. 6. whereby the acts of uniformity of 
; Eliz, and 13 Car, II. (except as the ſame had been al- 


ce for the preſervation of the church of England, are de- 
ared perpetual ; and it is ſtipulated that every ſubſequent 
ng and queen ſhall take an oath inviolably to maintain 
it 

wick upon Tweed. And it is enacted, that theſe two 


tial conditions of the union.“ 


red, 1. That the two kingdoms are now ſo inſeparably 
ltd, that nothing can ever diſunite them again; unleſs 


re ſeparate and independent nations, it was mutually ſti- 
lated ſhould be fundamental and eſſential conditions 
of the union (e).“ . That whatever elſe may be deemed 
Vol. I, | = LS “ funda- 
e It may juſtly be doubted, whether even ſuch an infringe- 


nt (though a manifeſt breach of good faith, unleſs done upon 
moſt prefſing neceſſity) would conſequentially diſſolve the 


veſted 


1 


Great Britain, and rank next after thoſe of the fame 


ion, which are ratified and confirmed by ſtatute 5 Ann. 


ited ; the one of Scotland, whereby the church of Scot- 


red by parliament at that time) and all other acts then in 


ſame within England, Ireland, Wales, and the town of 


is © ſhall for ever be obſerved as fundamental and eſſen- 


UPON theſe articles, and an act of union, it is to be ob- 


haps an infringement of thoſe points which, when they 


eon; for the bare idea of a ſtate, without a power ſome where 
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therefore any alteration in the conſtitutions of either 


force. Wherefore the municipal or common laws of En 


farther than ſometimes by way of illuſtration, the muy 
pal laws of that part of the united kingdoms, 


a fion by Edward Balliol, to be for ever united to the cm 
and realm of England) was confirmed by king Edward! 


ed by the laws and uſages which it enjoyed during the j 
of king Alexander, that is, before its reduction byi 


abſuidity. The truth ſeems to be, that ſuch an mr 


/ 
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« fundamental and eſſential conditions,” the preſervat 
of the two churches, of England and Scotland, in the fn 
Rate that they were in at the time of the union, and! 
maintenance of the acts of uniformity which eſtabliſh q 
common prayer, are expreſsly declared ſo to be. 3. U 


thoſe churches, or in the liturgy of the church of Engly 
would be an infringement of theſe “ fundamental andd 
« ſential conditions,” and greatly endanger the un 
4. That the municipal laws of Scotland are ordained ty 
ſill obſerved in that part of the iſland; unleſs altered} 
parliament ; and, as the parliament. has not yet thou 
proper, except in a few inſtances, to alter them, they 


with regard to the particulars unaltered) continue ink 


land are, generally ſpeaking, of no force or validity 
Scotland; and, of conſequence, in the enſuing comm 
taries, we ſhall have very littte occaſion to mention, 


THe town. of Berwick upon Tweed was originally 
of the kingdom of Scotland ; and, as ſuch, was forati 
reduced by king Edward I. into the poſſeſſion of the ci 
of England: and, during ſuch its ſubjection, it rec 
from that prince a charter, which (after its ſubſequent( 


with ſome additions; particularly that it ſhould be gon 


U par] 
veſied to alter every part of its laws, is the height of pil thei, 


en (which. is well diftiggu ſhed by a very learned prelate i othe 
zederate alliance, where ſuch an infringement would ca" 
reſcind the compa) the two contracting frates are totally 
hilated, without any power of revival; and a third arve 
their conjunQion; in which all the rights of ſovereigny 
particulaily that of legiſlation, muſt of necefſity teſtce., 
Warburton's alliance, 19g.) But the in prudent exe 
this right would probably raite a very alarming ferment 
minds of individuals, and therefcre it is hinted above that u 
attempt mig bt e ndar ge- (thovgh nut certainly aeſiriy) the! 


ward I. Its conſtitution was new-modelled, and put upon 


its liberties, franchiſes, and cuſtoms, were confirmed in 154 
lament by the ſtatutes 22 Edw. IV. c. 8. and 2 Jac. I. 

28, Though therefore it hath ſome local peculiarities, 3 
| rived from the antient laws of Scotland (f), yet it is clear- 
ly part of the realm of England, being repreſented by bur- 
geſles in the houſe of commons, and bound by all acts of 
the Britiſh parliament, whether ſpecially named or other- 
wiſe. And therefore it was (perhaps ſyuperfluouſly) declar- 
ed by ſtatute 20 Geo, II. c. 42. that, where Epgland only 
is mentioned in any act of parliament, the ſame notwith- 
ſtanding hath and ſhall be deemed to comprehend the domi- 
mon of Wales and town of Berwick upon Tweed. And, 
though certain of the king's writs or proceſſes of the courts 
of Weſtminſter do not uſually run into Berwick, any more 
than the principality of Wales, yet it hath been ſolemnly 
adjudged (g) that all prerogative writs (as thoſe of manda- 
mus, prohibition, habeas corpus, certiorari, &c.) may Hlue 


the crown of England, and that indictments and other lo- 
cal matters ang in the town of Berwick may be tried b 
a jury of the county of = orthumberland. 


As to Irelayd, that it 15 (ill a diſtinct kingdom; though a 
dependent ſubordinate kingdom. It was only entitled the 
dominion or lordſhip of Ireland (h), and the king's ſtyle 
was no other than dominus Hiberniae, lord of Ireland, till 
the thirty third year of king Henry the eighth; when he 


parliament 35 Hen. VIII. c. 3. But, as Scotland and Eng- 
their municipal laws; ſo England and Ireland are, on the 


their laws, The inhabitants of Ireland are, for the moſt 
part, deſcended from the Evgliſh, who planted it as a kind of 
E 3 colony, 


de Hit. C. I. 183. 1 Sid. 382. 462. 2 Show. 366. 
o. Jac, £43. 2 Roll. Abr. 292. Stat. 11 Geo. I. c. 4. 
2 ba (h) Stat. Hiberniae, 14 Hen. III. 


an Engliſh footing by a charter of king James I. and all - 


to Berwick as well as to every other of the dominions of 


aſſumed the title of king, which is recognized by act of 


other hand, diſtinct kingdoms, and yet in general agree in 
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land are now one and the ſame kingdom, and yet differ in 
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colony, after the conqueſt of it by king Henry the ſecond; 
and the laws of England were then received and Gworn h 
by the Iriſh nation, aſſembled at the council of Liſmore (i 
And as Ireland, thus conquered, planted, and governed, 
Mill continues in a ſtate of dependence, it muſt neceſſar 
conform to, and be obliged by, ſuch laws as the ſuperig 
ate thinks proper to preſcribe, | | 


AT the time of this conqueſt the Iriſh were governed by 
what they called the Brehon law, fo ſtyled. from the Irik 
name of judges, who were denominated Brehons(k). Bu 
king Jehn in the twelfth year of his reign went into In 
land, and carried over with him many able ſages of the lan 
and there by his letters patent, in right of the dominion d 
conqueſt, is ſaid to have ordained and eſtabliſhed that Ir 
land ſhould be governed by the laws of England (|): 
which letters patent fir Edward Coke (m) apprehends 1 
have been there confirmed in parliament, But to this ord. 
nance many of the [riſh were averſe to conform, and fil 
ſtuck to their Brehon law: ſo that both Henry the third (x) 
and Edward the firſt (o) were obliged to renew the injune: 
tion; and at length in a parliament holden at Kilkenny 
40 Edw. III. under Lionel duke of Clarence, the then lies. 
tenant of Ireland, the Brehon law was formally aboliſhed 
it being unanimouſly declared to be indeed no law, but! 
| lewd cuſtom crept in of later times. And yet, even in the 
reign of queen Elizabeth, the wild natives till kept and 
' preſerved their Brehon law; which is deſcribed ( p)-to hart 
been © a rule of right unwritten, but delivered by trad: 
e tjon from one to another, in which oftentimes ther 
& appeared great ſhew of equity in determining the nit 
ce between party and party, but in many things repug: 
«© nant quite both to God's law and man's.” The latte 


(i) Pryn. on 4 Iaſt, 249. | 1 
(K) 4 Inſt. 358. Fdm. Spenſer's ſlate of Ireland. p. 1813. dk 


Hughes. (1) Vaugh. 204 2 Pryn. Rec. 85. 7 Rep. A 
([m) 1 Inſt, 147. (n) A. R. 30. 1 Rym. Foed. 44 (a) 20 
(0) A. R. 5. — pro co guod leges quibus uturtur Hybernict Des i 0 Y 
teſtabiles eæiun, et omni juri d o nant, adeo quod leges cenſeri i (s) Ir 
debeant ;—nob:s et conſilio roftro ſatis videtur expediens, ei (t) 13, 


utzndas concedere leges Anglicanas, 3 Pryn, Rec. 1218. 
(p) Edm. Spenſer, ibid. 
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rt of this character is alone aſcribed to it, by the laws 
fore cited of Edward the firſt and his grandſon. 


Bur as Ireland was a diſtin&t dominion, and had par- 


nmemorial cuſtoms, or common law, of England were 
ade the rule of juſtice in Ireland alſo, yet no acts of the 
ngliſh parliament, ſince the twelfth of king John, extended 
nto that kingdom; unleſs it were ſpecially named, or in- 
Juded under general words, ſuch as, “ within any of the 
king's dominions.” And this is particularly expreſſed, and 
he reaſon given in the year books (q): © a tax granted 


© Ireland, becauſe they are not ſummoned to our parlia- 
own, and maketh and altereth laws; and our ſtatutes do 


parliament: but their perſons are the king's ſubjeRs like 
as the inhabitants of Calais, Gaſcoigny, and Guienne, 
while they continued under the king's ſubjection. The 
eneral run of laws, enacted by the ſuperior ſtate, are ſup- 


nd do not extend to its diſtant dependent countries; which, 


eign legiſlative power ſees it neceſſary to extend its care to 
ny of its ſubordinate dominions, and mentions them ex- 


arly the ſame as in England, the chief governor holding 

$riaments at his pleaſure, which enacted ſuch laws as they 

ought proper (s). But an ill uſe being made of this li- 

ty, particularly by lord Gormanſtown, deputy-lieute- 

ant in the reign of Edward IV (t), a ſet of ſtatutes were 
| E z there 

Jes Hen, VI. 8. 2 Ric. III. 13. | | 

7% Year book 1 Hen. VII. 3. 7 Rep. 22. Calvin's eaſes 

(s) Iriſh Stat. 11 Eliz. ſt. 3. c. 8, I 

% 15:4, 10 Hen. VII. c. 23. 


jaments of its own, it is to be obſerved, that though the 


© by the parliament of England ſhall not bind thoſe of 
ment: and again, “Ireland hath a parliament of its 


not bind them, becauſe they do not fend knights to our 


oſed to be calculated for its own internal government, 
earing no part in the Jegifſature, are not therefore in its 


rdinary and daily contemplation. But, when the fove- 


reſsly by name or includes them under general words, there 
n be no doubt but then they are bound by its laws (r). 


xls 
COVE, 


Taz original method of paſſing ſtatutes in Ireland wps © 
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there enacted in the 10 Hen. VII. (fir Edward Poyting 
being then lord deputy, whence they are called Poyningt 
laws) one of which (u), in order to reſtrain the power u 
well of the deputy as the Iriſh parliament, provides, 1, 
That, before any parliament be ſummoned or holden, the 

. chief governor and council of Ireland ſhall certify to the 
king under the great ſeal of Ireland the conſiderations and 
cauſes thereof, and the articles of the acts propoſed to bt 
paſſed therein. 2. That after the king, in His couneil df 
England, ſhall have conſidered, approved, or altered the 
ſaid acts or any of them, and certified them back under fle 
great ſeal of England, and ſhall have given licence to ſum. 
mon and hold a parliament, then the ſame ſhall be ſummon. WP" 
ed and held; and therein the ſaid acts ſo certified, and no 
other, ſhall be propoſed, received, or rejected (w). But a 
this precluded any law from being propoſed, but fuch u 
were preconceived before the parliament was in being, 
which occaſioned many inconveniences and made frequent 
diſſolutions neceſſary, it was provided by the ſtatute of 
Philip and Mary before-cited, that any new propoſitions 
might be certified to England in the uſual forms, even af: 
ter the ſummons and during the ſeſſion of parliament, 
By this means however there was nothing left to the par- 
liament in Ireland, but a bare negative or power of rejeft- 
ing, not of propoſing or altering, any law. But the uſt 
now is, that bills are often framed in either houſe, unde 
the denomination of * heads for a bill or bills ;” and in 
that ſhape they are offered to the conſideration of the lon 
tieutenant and privy council: who, upon ſuch parli 
mentaty intimation, or otherwiſe upon the application of 
private perſons, receive and tranſmit ſuch heads, or rejed 
them without any tranſmiſſion to England. And, will 
regard to Poynings' law in particular, it cannot be repeal 
ed or ſuſpended, unleſs the bill for that purpoſe, before i 
be certified to England, be approved by both the houſes (x): 


Bur 
(u) cap. 4. expounded by 3 & 4 Phil. & M. c. 45 


() 4 inſt, 333. 
(x) Lib Stat. 11 Eliz, ſt. 3. c. 38. 


£ 
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Bur the Triſh nation, being excluded from the benefit of 
e Engliſh ſtatutes, were deprived of many good and pro- 
able laws, made for the improvement of the common 

and, the meaſure of juſtice in both kingdoms becom- 
g thereby no longer uniform, therefore it was enacted by 
other of Poynings' laws (y), that all acts of parliament, 
fore made in England, ſhould be of force within the 
am of Ireland (z). But, by the fame rule that nd laws 
ade in England, between king John's time and Poynings* 
w, were then binding in Ireland, it follows that no acts 
the Engliſh parliament made ſince the 10 Hen. VII. do 
dy bind the people of Ireland, unleſs ſpecially named or 
cluded under general words (a). And on the other hand 
is equally clear, that where Ireland is particularly named, 
is included under general words, they are bound by ſuch 
Rs of parliament, For this follows from the very nature 
d conſtitution of a dependent ſtate : dependence being 
ry little elſe, but an obligation to conform to the will or 
py of that ſuperior perſon or ſtate, upon which the infe- 
or depends. The original and true ground of this ſupe- 
ority, in the preſent caſe,'is what we uſually call, though 
mmewhat improperly, the right of conqueſt : a right al- 
bwed by the law of nations, if not by that of nature; 
ut which in reaſon and civil policy can mean nothing 
pore, than that, in order to put an end to hoſtilities, a 
ompact is either expreſsly or tacitly made between the 
onqueror and the conquered, that if they will acknow- 
dge the victor for their maſter, he will treat them for the 
uture as ſubjects, and not as enemies (b). 


BuT this ſtate of dep endence. being almoſt forgotten, 
nd ready to be diſputed by the Iriſh nation, it became ne- 
elury ſome years ago to declare how that matter really 
bod: and therefore by ſtatute 6 Geo. I. c. 5.-it is declar- 
ch that the kingdom of Ireland ought to be ſubordinate 


and dependent upon, the imperial crown of Great 
| E 4 Britain, 
/) cap. 22, [) 4 Init. 351. | 


(2) 12 Rep, 112, (b) Puff. L. of N. viii. 6. 24. 


Er. 
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Britain, as being inſeparably united thereto; and that th 
_ King's majeſty, with the conſent of the lords and conmoy 
of Great Britain in parliament, hath power to make l 
to bind the people of Ireland. \ | 


THvus we ſee how extenſively the laws of Ireland con! 
municate with thoſe of England: and indeed ſuch commi 
nication is highly neceſſary, as the ultimate reſort from th 
courts of Juſtice in Ireland is, as in Wales, to thoſe i 
England; a writ of error (in the nature of an appeal) h 
ing from the king's bench in Ireland to the king's benchi 
England (c), as the appeal from the chancery in Irelad 
lies immediately to the houſe of lords here; it being er 
preſsly declared, by the ſame ftatute 6 Geo, I. c. 5. thi 
the peers of Ireland have no juriſdiction to affirm or reve 
any judgments or decrees whatſoever. The propriety 
and even neceſſity, in all inferjor dominions, of this con 
ſtitution, © that, though juſtice be in general adminiſtert 
« by courts of their own, yet that the appeal in the li 
ce reſort ought to be to the courts of the ſuperior ſtate,” 
founded upon theſe two reaſons. 1. Beeauſe otherwiſe ti 
| law, appointed or permitted to ſuch inferior dominio 
might be infenſibly changed within itſelf, without the a 
ſent of the ſuperior. 2. Becauſe otherwiſe judgment! 
might be given to the diſadvantage or diminution of tit 
ſuperiority ; or to make the dependence to be only of ti 
perſon of the king, and not of the crown of England (d 


W1TH regard to the other adjacent iſlands” which at 
ſubject to the crown of Great Britain, ſome of them (4 
the iſle of Wight, of Portland, of Thanet, &c.) are col 
prized wſthin ſome neighbouring county, and are therefal 
to be looked upon as annexed to the mother iſland, a 
part of the kingdom of England. But there are ofthe 
which require a more particular conſideration. 


AI 


(e) This was law in the time of Hen. VIII; as appear i 
the antient book, entitled, diverſity of courts, c. bank te rij. 
(d) Vaugh. 402. FLY, 
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Axp, firſt, the iſle of Man is a diſtinct territory from 
ngland, and is not governed by our laws : neither doth 
y act of parliament extend to it, unleſs it be particularly 
amed therein; and then an act of parliament is binding 
here (e). It was formerly a ſubordinate feudatory king- 
om, ſubje& to the kings of Norway; then to king John 
nd Henry III. of England; afterwards to the kings of 
cotland ; and then again to the crown of England : and 
t length we find king Henry IV. claiming the iſland by 
joht of conqueſt, and diſpoſing of it to the earl of Nor- 
W.umberland ; upon whoſe attainder it was granted (by 
ge name of the lordſhip of Man) to fir John de Stanley by 
ters patent 7 Hen. IV. (f). In his lineal deſcendants it 
ontinued for eight generations, till the death of Ferdinan- 
6 earl of Derby, A. D. 1594; when a controverſy aroſe 
acerning the inheritance. thereof, between his daughters 
d William his ſurviving brother: upon which, and 2 
oubt that was ſtarted concerning the validity of the origi- 
al patent (g), the iſland was ſeiſed into the queen's hands, 
nd afterwards. various grants were made of it by king 
ames the firſt 3 all which being expired or ſurrendered, it 
as granted afreſh in 7 Jac. x. to William earl of Derby, 
nd the heirs male of his body, with remainder to his heirs 
neral ; which grant was the next year confirmed by act 
| parliament, with a reſtraint of the power of al ienation by 
e ſaid earl and his iſſue male. On the death of James 
rl of Derby, A. D. 1735, the male line of earl William 
ling, the duke of Atholl ſucceeded to the iſland as heir 
eneral by a female branch. In the mean time, though the 
tle of king had long been diſuſed, the earls of Derby, as 
rds of Man, had maintained a ſort of royal authority 
rem ; by aſſenting or diſſenting to law, and exercifing 
appellate juriſdiction. Yet, though no Engliſh writ, 
| proceſs from the courts of Weſtminſter, was of any au- 
atty in Man, an appeal lay from a decree of the lord of 


u 02nd to the king of great Britain in council (h). But, 
| E 5 the 

rs If 15 85 

þ 4 4 loſt, 284. 2 And. 116. (f) Selden. tit. hon. 1, p- 


| Carden, Eliz, A. P. 1594. (b) 1 F. Was 329. 
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the diſtin& juriſdiction of this little ſubordinate royalty hy 
ing found inconvenient for the purpoſes of public juſt 
and for the revenue, (it affording a commodious aſylum ii 
debtors, outlaws, and ſmugglers) authority was giveny 
the treaſury by ſtatute 12 Geo. I. c. 28. to purchaſe d 
intereſt of the then proprietors for the uſe of the tromi 
which purchaſe was at length completed in the year 170 
and confirmed by ſtatutes 5 Geo. III. e. 26 and 39. when 
by the whole iſland and all its dependencies, ſo granted i 
aforeſaid, (except the landed property of the Atholl fans 
ly, their manerial rights and emoluments, and the pam 
tronage of the biſhoprick (i) and other eccleſiaſtical bene 
fices) are unalienably veſted in the crown, and fubjedt 
to the regulations of the Britiſh exciſe and cuſtoms, 


Tux iflands of Jerſey, Guernſey, Sark, Alderney, at 
their appendages, were parcel of the dutchy of Norman 
and were united to the crown'of England by the firit pni 
ces of the Norman line. They are governed by their on 
laws, which are for the moſt part the ducal cuſtomsd 
Normandy, being collected in an antient book of very gu 
authority, entitled, Je grand couſtunien: The king's vwihlc: 
or proceſs from the courts of Weſtminſter, is there cf 
force; but his commiſſion is. They are not bound our 
common acts of our parliaments, unleſs particularly nanny. 
ed (k). All cauſes are originally determined by their o 
officers, the bailiffs and jurats of the iflands ; but an n cc 
peal lies from them to the king in council, in the laſt relcir 


BESIDES theſe adjacent iſlands, our more diſtant plant . 
tions in America, and elſewhere, are alſo in ſome reſpet Aw © 
ſubject to the Engliſh laws. Plantations, or colonies ind uk 
tant countries, are either ſuch where the lands are claim Ng © 
by right of occupancy only, by finding them deſart Mues 
uncultivated, and peopling them from the mother count] gi! 
or where, when already cultivated, they have been ere t. 
gained by conqueſt, or ceded to us by treaties. And Ir aut 


the 


(1) 


(i) The biſhoprick of Man, or Sodor, or Sodor and Man, ' 
ON 


formerly within the province of Cante: bary, but anGexe {0/1 
of York by ſtotute 33 Hen, VIII. 63 | (k) 4 Laſt. 4 


1 
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Jede rights are founded upon the law of nature, or at leaſt 
pon that of nations. But there is a difference between 
heſe two ſpecies of colonies, with reſpect to the laws by 
vhich they are bound, For it hath been held (1), that if 
uninhabited country be diſcovered and planted by Engliſh 
ubjects, all the Engliſh laws then in being, which are the 
irthright of every ſubject (m), are immediately there in 
orce. But this muſt be underſtood with very many and 
ery great reſtriftions. Such coloniſts carry with them only 
» much of the Engliſh law, as is applicable to their own 
tuation and the condition of an infant colony; ſuch, for 
nſtance, as the general rules of inheritance, and of protec- 
on from perſonal injuries. The artificial refinements and 
giſtinctions incident to the property of a great and com- 
ercial people, the laws of police and revenue, (ſuch eſpe- 
ally as are inforced by penalties) the mode of maintenance 
or the eſtabliſhed clergy, the juriſdiction of ſpiritual courts, 
ind a multitude of other proviſions, are neither neceſſary 
or convenient for them, and therefore are not in force. 
Vhat ſhall be admitted and what rejected, at what times, 
nd under what reſtriftions, muſt in caſe of diſpute, be 
lecided in the firſt inſtance by their own provincial judica- 
re, ſubject to the reviſion and control of the king in 

ouncil: the whole of their conſtitution being alſo liable to 
e new-modelled and reformed, by the general ſuperintend- 
ng power of the legiſlature in the mother country. But 
n conquered or ceded countries, that have alreadygaws of 
heir own, the king may indeed alter and change thoſe: 
jaws; but till he does actually change them, the antient 
aws of the country remain, unleſs ſuch as are againſt the 
aww df God, as in the cafe of an infidel-country (n). Our 
American plantations are principally of this latter ſort, be- 
ng obtained in the laſt century either by a right of con- 
veſt and driving out the natives (with what natural juſtice 
fall not at preſent enquire) or by treaties. And there 
ore the common law of England, as ſuch, has no allowance 
Ir authority there ; they being no part of the mother coun- 


try, 


| fl) W 666. | Cy P. Wms. 7. 
(n) 7 Rep, 17, Calvin*s caſe. Show, Parl. C. 31. * 
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' their own, from whoſe decifions an appeal lies to the king 


of ſtate being their upper houſe, with the concurrence 


| ſuited to their own emergencies. But it is particles 
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try, but diſtin (though dependent) dominions. They ar 
ſubject however to the control of the parliament ; 5 though 


(like Ireland, Man, and the reſt) not bound by any acts 
| 8 unleſs particularly named. I 
( 


WIT I reſpect to their interior polity, our colonies ml = 


properly of three ſorts, 1. Provincial eſtabliſhments, ti: 


conſtitutions of which depend on the reſpective commiſſiogM! 
iſſued by the crown to the governors, and the mſtruftion ici 
which uſually accompany thoſe commiſſions 5 under N 


authority of which, provincial aſſemblies are conſtituted, |: 


with the power of making local ordinances, not repugnant c 
to the laws of England. 2. Proprietary governments, gran p. 
ed out by the crown to individuals, in the nature of fe. Wit: 
datory principalities, with all the inferior regalities, ao: 
ſubordinate powers of legiſlation, which formerly belongs: 
to the owners of counties palatine: yet ſtill with theſe ex 
preſs conditions, that the ends for which the grant W I 
made be ſubſtantially purſued, and that nothing be attempt 
ed which may derogate from the ſovereignty of the mother 
country. 3. Charter governments, in the nature of ci 
corporations, with the power of making by-laws for ther 
own interior regulation, not contrary to the laws of Eng 
land; and with ſuch rights and authorities as are ſpecially inge 
given them in their ſeveral charters of incorporation. Ti 
form of government in moſt of them is borrowed from that 
of EngWnd. They have a governor named by the king, (of 
in ſome proprietary colonies by the proprietor) who is hi 
repreſentative or deputy. They have courts of juſtice «Mi * 


in council here in England. Their general aſſemblies which 
are their houſe of commons, together with their councl 


the king or his repreſentative the governor, make [ay 


clared by ſtatute 7 & 8 W. III. c. 22. that all laws, bf 
Jaws, uſages, and cuſtoms, which ſhall be in practice i 
any of the plantations, repugnant to any law, made or 8 
be made in this SURE relative to the laid e 


* 


"- 
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all be utterly void and of none effect. And, becauſe fe- 

al of the colonies had claimed the fole and excluſive 
ht of impoſing taxes upon themſelves, the ſtatute 6 Geo. 
I. c. 12. expreſsly declares, that all his majeſty's colonies 
d plantations in America have been, are, and of right 
ght to be, ſubordinate to and dependent upon the impe- 
al crown and parliament of Great-Britain ; who have 
l power and authority to make laws and ſtatutes of ſuf- 
jent validity to bind the colonies and people of America, 
zbje&s of the crown of Great-Britain, in all caſes what- 
ver. And, the province of New York having refuſed 
comply with the directions of an act of parliament, for 
plying the king's troops with neceſlaries, the ſubordi- 
ate legiſlative authority of the council and aſſembly of the 
ovince was ſuſpended by ſtatute 7 Geo. III. c. 59. till 

e directions of the act were complied with. 8 


TugsE are the ſeveral parts of the dominions of the 
own of Great- Britain, in which the municipal laws of 
ngland are not of force or authority, merely as the muni- 
pal laws of England. Moſt of them have probably co- 
ed the ſpirit of their own law from this original; but 
en it receives its obligation, and authoritative force, from 
ing the law of the country. 


As to any foreign dominions which may belong to the 
rſon of the king by hereditary deſcent, by purchaſe, or 
Wer acquiſition, as the territory of Hanover, and his ma- 
Ity's other property in Germany; as theſe do not in any | 
iſe appertain to the crown of theſe kingdoms, they are 
tirely unconnected with the laws of England, and do not 
mmunicate with this nation in any reſpe& whatſoever. 
he Engliſh legiſlature had wiſely remarked the inconveni- 
ces that had formerly reſulted from dominions on the 
ntinent of Europe; from the Norman territory which 
illiam the conqueror brought with him, and held in con- 
nction with the Engliſh throne ; and from Anjou, and 
appendages, which fell to Henry the ſecond by heredi- 
ty deſcent, They had ſeen the nation engaged for near 


ur hundred years together in ruinous wars for defence of 
| ö | 
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theſe foreign dominions; till, happily for this country, 
they were loſt under the reign of Henry the ſixth, They 
obſerved that, from that time, the maritime intereſts d 
England were better underſtood and more cloſely purſugl 
that, in conſequence of this attention, the nation, as ſon 
as ſhe had reſted from her civil wars, began at this peng 
to flouriſh all at once; and became much more conſider; 
ble in Europe, than when her princes were poſſeſſed of 
larger territory, and her counſels diſtracted by foreign is 
tereſts, This experience and theſe conſiderations gave bink 
to a conditional clauſe in the act (o) of ſettlement, whid 
veſted the crown in his preſent majeſty's illuſtrious hou 
* that in caſe the crown and imperial dignity of this rea 
&* ſhall hereafter come to any perſon not being a native i 
te this kingdom of England, this nation ſhall not | 
& obliged to engage in any war for the defence of a 
© dominions or territories which do not belong to tk 
“ crown of England, without conſent of parliament,” 


Wr come now to conſider the kingdom of England i 
particular, the direct and immediate ſubject of thoſe la 
concerning which we are to treat in the enſuing comme 
taries. And this comprehends not only Wales and Berwid 
of which enough has been already ſaid, but alſo part oft 
ſea, The main or high ſeas are part of the realm of EN 
land, for thereon our courts of admiralty have juriſdictu 
as will be ſhewn hereafter ; but they are not ſubje& tot) 
common law (p). This main fea begins at the low watts 
mark. But between the high-water-mark, and. the | 
water-mark, where the ſea ebbs and flows, the comm 
law and the admiralty have d:iziſum imperium, an altem 
juriſdiction; one upon the water, when it is full fa; l 
other upon the land, when it is an ebb (4). 


Tu E territory of England i is liable to two diviſions; 
one eecleſiaſtical, the other civil. 


: | 1. Ti 


(e) Stat. 12 & 13 Will, III. e. 3, (e) Co, Litt, 266 
(J) Finch, I.. 78. | £5 | 


4. 


1. Tus | eccleſiaſtical diviſion is, primarily, into two 
orinces, thoſe of Canterbury and York. A province is 
- circuit of an arch-biſhop's juriſdiction. Each province 
ontains divers dioceſes, or ſees of ſuffragan biſhops ; where- 
Canterbury includes twenty-one, and Vork three: be- 


> the province of York by king Henry VIII, Every di- 
refe is divided into archdeaconries, whereof there are 
xty in all; each archdeaconry into rural deanries, which 
e the circuit of the archdeacon's and rural dean's juriſ- 
iGion, of whom hereafter ; and every deanry is divided 
to pariſhes (1). 


A PARISH is that circuit of ground in which the fouls 
nder the care of one parſon or vicar do inhabit. Theſe 
e computed to be near ten thouſand in number (s). How 


t to aſcertain z for it ſeems to bè agreed on all hands, 


ere unknown, or atleaſt ſignified the ſame that a dioceſe 
bes now. There was then no appropriation of eccleſfiafti- 
al dues to any particular church; but every man was at 
berty to contribute his tithes to een prieſt or church 
e pleaſed, provided only that he did it to ſome: or, if he 


ere paid into the hands of the biſhop, whoſe duty it was 
diſtribute them among the clergy, and for other pious 
poſes, according to his own diſcretion (t)- 


Ma. Camden (u) ſays England was divided into pariſhes. 
y archbiſhop Honorius about the year 630. Sir Henry 
obart (w) lays it down that pariſhes were firſt erected by 
he council of Lateran, which was held A. D. 1179. Each 
dely differing from the other, and both of them per- 
aps from the truth ; which will probably be found in 
the 


(r) Co. Litt. 94. (+ ) Gib ſon's Britan. 
(t) Seld. of tith. 9. 4. 2 Iaſt. 646. Hob. 296. 
(u) in his Britannia. () Hob. 296. 


0 
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des the biſhoprick of the iſle of Man, which was annexed 
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ntient the diviſion of pariſhes is, may at preſent be diffi- 


hat in the early ages of chriſtianity in this iſland, pariſhes 


ade no ſpecial appointment or appropriation thereof, they 
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the medium between the two extremes. For Mr, Sed 
has clearly ſhewn (x), that the clergy lived in commu 
without any diviſion of pariſhes, long after the time ma 
tioned by Camden. And it appears from the Saxon lam 
that pariſhes were in being long before the date of thi 
council of Lateran, to which they are aſcribed: by Hobat 


We find the diſtinction of pariſhes, nay even of mother; 
churches, ſo early as in the laws of king Edgar, about ij 
year 970. Before that time the conſecration of tithes wi 
in general arbitrary ; that is, every man paid his own (x 
was before obſerved) to what church or pariſh he pleaſ 
But this being liable to be attended with either fraud, 9 
at leaſt caprice, in the perſons paying; and with eit 
jealouſies or mean compliances 1 in ſuch as were competito 
for receiving them ; it was now ordered by the law of kiy 
Edgar (y), that“ dentur omnes decimae primariae ecelf 
« ad quam farochia pertinet.” However if any thane, d 
great lord, had a church within his own demeſnes, ditnl 
from the mother-church, in the nature of a private chapd 
then, provided ſuch church had a coemitery or conſecrat 
place of burial belonging to it, he might allot one third 
his tithes for the maintenance of the officiating miniſa 
but, if he had no coemitery, the thane muſt himſelf hi 
maintained his chaplain- by ſome other means ; for in i d 
caſe all his tithes were ordained to be ow to the wm 
riae ecclſiae or mother-church (2). | 


THrs proves that the kingdom. was then univerſally 
vided into pariſhes ; which diviſion happened probably i 
all at once, but by degrees. For it'ſeems pretty clear al 
certain,. that the boundaries of pariſhes were originally q 
certained by thoſe of a manor or manors: ſimce it 
ſeldom. happens that a manor extends itſelf over 0 
pariſhes than one, though there are often many manonl 
one pariſh, The. lords, as chriſtianity ſpread itſelf, be 
to build churches upon their own demeſnes or wal 


(x) of tithes. c. g. | (y) c. 1. | 
(2) Lid. c. 2. Sce alfo the laws of king Cannte, c. 11, 0 
| the year 1030, : 
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accommodate their tenants in one or two adjoining lord- 
ps; and, in order to have divine ſervice regularly per- 


hes to the maintenance of the one officiating miniſter, 
icad of leaving them at liberty to diſtribute them among 
> clergy of the dioceſe in general: and this tract of land, 
 tythes whereof were ſo appropriated, formed a diſtin& 
ih, Which will well enough account for the frequent 
ermixture of pariſhes one with another. For if a lord 
{ a parcel of land detached from the main of his eſtate, 
t not ſufficient to form a pariſh of itſelf, it was natural 
him to endow his newly erected church with the tythes 
thoſe disjointed lands; eſpecially if no church was then 
lt in any lordſhip adjoining to thoſe out-lying parcels. 


uus pariſhes were gradually formed, and pariſh 
urches endovred with the tythes that aroſe within the cir- 
t aſſigned. But ſome lands, either becauſe they were 
the hands of irreligious and careleſs owners, or were 
ate in foreſts and deſart places, or for other now un- 
chable reaſons, were never united to any pariſh, and 
refore continue to this day extraparochial ; and their 
hes are now by immemorial cuſtom payable to the king 
tad of the biſhop, in truſt and confidence that he will 
Inbute them, for the general good of the church (a); yet 
raparochial waſtes and marſh-lands, when improved and 
ned, are by the ftatute 17 Geo. II. c. 37. to be aſſeſſed 
all parochial rates in the pariſh next adjoining. And 
Is much for the ecclefſraſtical diviſion of this kingdom, 


. The civil diviſion of the territory of England is into 
Inties, of thoſe counties into hundreds, of thoſe hundreds 
 tythings or towns. Which divifion, as it now ſtands, 
sto owe its original to king Alfred: who, to prevent 
rapines and diſorders which formerly prevailed in the 
im, inſtituted tythings : ſo called, from the Saxon, be- 
le ten freeholders with their families compoſed one. 
kk all dwelt together, and were ſureties or free pledges 
to 


() 2 Inſt. 647. 2 Rep. 44. Cro. Eliz. 5 12. 


med therein, obliged all their tenants to appropriate their 
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ments, and burials (e): though that ſeems to be rather; 


vill is indeed, by the alteration of times and languy 
now become a generical term, comprehending under it Wd v 


c. 20. v 2 julily intitle “ ſumma et maxima ſecuritas, I} 
aA 


cc ſab decennal! fedejuſſia te debebant eſe wniver ſi, Se. ” 


4 
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to the king for the good behaviour of each other: and, i 
any offence was committed in their diſtrict, they wy 
bound to have the offender forthcoming (b). And thay 
fore antiently no man was ſuffered to abide in England 
bove forty days, unleſs he were enrolled in ſome tythin 
or decennary (c). One of the principal inhabitants of th 
tything 1 is annually appointed to preſide over the reſt, l 
ing called the tything-man, the headborough, (word 
which ſpeak their own etymology) and in ſome countit 
the borſholder, or borough's-ealder, being ſuppoſed t 
diſereeteſt man in the borough, town, or tything (d). 


TryTHINGS, towns, or vills are of the ſame ſignificat 
on in law; and are ſaid to have had, each of them, orig 
rally a church and celebration of divine ſervice, ue 


eccleſiaſtical, than a civil diſtinction. The word town( 


ſeveral ſpecies of cities, boroughs, and common towns, 
city is a town incorporated, which is or hath been the 
of a biſhop; and though the biſhoprick be diflolyed, 
at Weſtminſter, yet ſtill it remaineth a city (f). AM 
rough is now underſtood to be a town, either corporate 
not, that ſendeth burgeſſes to parliament (g). Other to 
there are, to the number fir Edward Coke fays () 
880 3, which are neither cities nor boroughs ; ſomt! 
which have the privileges of markets, and others not; 
both are equally towns in law. To ſeveral of thele to 
there are ſmall appendages belonging, called hamlWc:ct 
which are taken notice of in the ſtatute of Exeter (1), bee. 
makes frequent mention of entire vills, demi-vills,! i v 
hamlets. Entire vills fir Henry Spelman (k) conjes 
to have conſiſted of ten freemen, or frank pledges, . =_ | 


(d) Flit. 1 47 This the 1 of king Edward the cone. 


omnes ſtatu firmiſſim? ſuſtinentur ;—quae hoc modo fied | 


(c) Mirr. c. 1. F. z. | (d) Finch. L, 8. | 
(e) 1 Ind. 115, (F) Co. Litt. 109. le, 
(g) Litt. § 164; (h) 1 Init. 116. 22 


(i) 14 Edw. 1. (k) Gloſſ. 274. 
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of five, and hamlets of leſs than five. Thee little 
ions of - houſes are ſometimes under the fame admi- 


officers z in which laſt caſe they are, to ſome purpoſes 
w, looked upon as diſtin townſhips. Theſe towns 
as before hinted, contained each originally but one 
„and one tything; though many of them now, by 
ncreaſe of inhabitants, are divided into ſeveral pariſhes 


there are two or more vills or tythings. 


ſo ten tythings compoſed a ſuperior diviſion, called a 
ired, as conſiſting of ten times ten families. The 
red is governed by an high conſtable or bailiff, and 


of the more northern counties theſe hundreds are 
d wapentakes (I). 


HE ſubdiviſion of hundreds into tythings ſeems to be 
peculiarly the invention of Alfred : the inſtitution of 


they ſeem to have obtained in Denmark.(m) : and we 


hundred years before; ſet on foot by Clotharis and 
debert, with a view of obliging each diſtrict to anſwer 
the robberies committed in its own diviſion. Theſe 
ons were, in that country, as well military as civil: 
each contained a hundred freemen, who were ſubject to 
nicer called the centenarius; a number of which cen- 
71 were themſelves ſubje& to a ſuperior officer called the 
tor comes (n). And indeed ſomething like this inſtitu- 
of hundreds may be traced back as far as the antient 
nans, from whom were derived both the Franks who 
Mme. matters of Gaul, and the Saxons who ſettled in 
and: for both the thing and the name, as a territorial 
aſſemblage 


$dd, in Forteſe. E. 24. (m) Seid. tit. of bon. 2 5 Zo 
Monte iq. Sp. L. 30. 17. | 


tion; as the town itſelf, ſometimes governed by ſepa- 


tythings : and, ſometimes, where there is but one pa- 


6 ten facailien of freeholders made up a town or tyth- 


ferly there was regularly held in it the hundred court 
he trial of cauſes, though now fallen into diſuſe. In 


ireds themſelves he rather introduced than invented. 


that in France a regulation of this ſort was made above 
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aſſemblage of perſons, from which afterwards the teny 
itſelf might probably receive its denomination, werey 
known to that warlike people. Centent ex fingulis 
e gig ſunt, idpue iffum inter ſuos vocantur ; et qudj 
6 mo numerus uit, jam nomen et honor eff (o).“ 


AN indefinite number of theſe hundreds make y 
county or ſhire. Shire is a Saxon word ſignifying ad 
| ſion ; but a county, comitatus, is plainly derived from 
1 mes, the count of the Franks; that is, the earl, or al 
bl man (as the Saxons called him) of the ſhire, to whom 

government of it was intruſted. This he uſually exec 
by his deputy, ſtil] called in Latin vice-comes, and ink 
bh the ſheriff, ſhrieve, or ſhire-reeve, ſignifying the off 
of the ſhire; upon whom by proceſs of time the civil 
miniſtration of it is now totally devolved, In ſome cn 
ties there is an intermediate diviſion, between the ſhire; 
the hundred, as lathes in Kent, and rapes in Suflex, « 
cf them containing about three or four hundreds aiv 
Theſe had formerly their Iathe-recves and rape-reevcs, 8 
ing in ſubordination to the ſhire-reeve. Where a cou: 
is divided into three of theſe intermediate juriſdicti 
they are called trithings (p), which were antiently got 
ed by a trithing-reeve. Theſe trithings ſtill ſubſiſt in 
large county of York, where by an eaſy corruption 
are denominated ridings ; the north, the eaſt, and the 
riding. The number of Counties in England and Wa 
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have been different at different times: at. * bf, 
for ty in England, and twelve in Wales. et P 


Ty REE of theſe counties, Cheſter, Durham, and I 
caſter, are called counties palatine. The two former 
ſuch by preſcription, or immemorial cuſtom ; or, at late 
old as the Norman conqueſt (q): the latter was create 
king Edward III. in favour of Henry Plantagenet, fiſts 
and then duke of Lancaſter, whoſe heireſs John of "” ; 
Be | | in 


(o) Tacit. de mor ih. Sn 6. (p) LL. Edw. c 3 
(q) Seld. tit, hon. 2. 5. 8. 
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„s ſon had married; and afterwards confirmed in par- 
-nt, to honour John of Gant himſelf, whom, on the 
of his father-in-law, he had alſo created duke of 
cater (r). Counties palatine are ſo called @ palatio 
uſe the owners thereof, the earl of Cheſter, the biſhop 
)urham, and the duke of Lancaſter, had in thoſe coun- 
jura regalia, as fully as the king hath in his palace 
em poteſtatem in omnibus, as Bratton expreſſes it (s). 
y might pardon treaſons, murders, and felonies ; they 
inted all judges and juſtices of the peace; all writs and 
ments ran in their names, as in other counties in the 
rs; and all offences were ſaid to be done againſt their 
e, and not, as in other places, contra facem domini re- 
). And indeed by the antient law, in all peculiar ju- 
Qions, offences were ſaid to be done againſt his peace 
hoſe courts they were tried ; in a court leet, contra fa- 
mini; in the court of a corporation, contra pacem 
verum; in the ſheriff's court or tourn, contra pacem 
eomitis (u). Theſe palatine privileges (fo ſimilar to 
egal independent juriſdictions uſurped by the great ba- 
on the continent, during the weak and infant ſtate of 
rt feodal kingdoms in Europe) (v) were in all pro- 
lity originally granted to the counties of Cheſter and 
am, becauſe they bordered upon enemies countries, 
es and Scotland: in order that the owners, being en- 
ed by ſo large an authority, might be the more 
bful in its defence; and that the inhabitants, having 
e adminiſtered at home, might not be obliged to go 
of the county, and leave it open to the enemies incurſi- 
And upon this account alſo there were formerly two 
counties palatine, Pembrokeſhire and Hexhamſhire, 
ater now united with Northumberland: but theſe were 
ſhed by parliament, the former in 27 Hen, VIII. the 
in 14 Eliz. And in 27 Hen. VIII. likewiſe, the 
rs before mentioned of owners of counties palatine 
abridged; the reaſon for their continuance in a man- 
ner 


I Plowd. 215. (s) J. 3. c. 8.4. 4. 
[4 Init, 2. (iu) Seld. in Heng bam magn. c. 2. 
/ Kodertſon, Cha. V. 1. 60. 
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ner ceaſing ; though ſtill all writs are witneſſed i 
names, and all forfeitures for treaſon by the comng 
accrue to them (w).. | | 


Or theſe three, the county of Durham is now th 
one remaining in the hands of a fubje&, For the ex 
of Cheſter, as Camden teſtifies, was united to the cy 
Henry III. and has ever ſince given title to the king's 
ſon, And the county palatine, or dutchy, of La 
was the property of Henry of Bolinbroke, the ſon d 
of Gant, at the the time when he wreſted the crow 
king Richard II. and aſſumed the title of Henry IV, 
he was too prudent to ſuffer this to be united! 
crown; left, if he loſt one, he ſhould. loſe the oth 
For, as Plowden (x) and fir Edward Coke (y) di 
© he knew he had the dutchy of Lancaſter by ſure ap" 
« defeaſible title, but that his title to the crown was! 
ce aſſured: for that after the decedſe of Richard] 
right of the crown was in the heir of Lionel di 
“ Clarence, ſecond ſon of Edward III; John of 
« father to this Henry IV. being but the fourth fon.” 
therefore he procured an act of parliament, in thefil 
of his reign, to keep it diſtin and ſeparate fi 
crown, and ſo it deſcended to his ſon, and gi 
Henry V. and Henry VI. Henry VI. being attaintt 
Edw. IV. this dutchy was declared in parliament b 
become forfeited to the crown (z), and at the fans 
an act was made to keep it ſtill diſtin& and ſepant 
other inheritances of the crown. And in 1 Ha 
another act was made to veſt the inheritance tl 
Henry VII. and his heirs,: and in this ſtate, ſay fir 
Coke (a) and Lambard (b) wiz. in the natural i 
poſterity of Henry VII. did the right of the dutch 
to their days: a ſeparate and diſtin& inheritance fi 
of the crown of England (c). Rey 


* 


(w) 4 laſt. 2086. (x) 216. (y) 40 
(2) 1 Ventr. 15g. la) 4 loft. 2c6. (b) Arche 
(c) If this notion of Lambard and Coke be wel! 
{which is not altogether certain) it might have beca 


— 
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erroneouſly called ſo, but only a royal franchiſe : the 
op having, by grant of king Henry the firſt, jura rega- 
rithin the iſle of Ely; whereby he exerciſes a juriſdic- 
over all cauſes, as well criminal as ciy1] (d). 


HERE are alſo counties corporate : which are certain 
5 and towns, ſome with more, ſome with leſs territory 
exed to them; to which out of ſpecial grace and favour 
kings of England have granted to be counties of them- 
es, and not to be comprized in any other county; but 
be governed by their own ſheriffs and other magiſtrates, 


ntermeddle therein. Such are Lotus: York, Briſtol, 
wich, Coventry, and many others. And thus much 
the countries ſubject to the laws of England. 


jous queſtion at the time of the revolution in 2688, in whom 
right of the dutchy remained after king James's an 
attainder indeed of the pretended prince of Wales (by ſta- 
13 W. III. c. 3.) has now put the matter out of doubt, 

yet, to give that attainder its full force in this reſpect, the 
eg of it muſt have been ſuppoſed — elſe he had no 
rell to fo: feit. 

9 4 lust. 220. 


COMMEN- 


A iſle of Ely is not a county palatine, though ſome- 


Wat no officers of the county at large have any power 
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Book THE FIRST. 
rur RIGHTS or PERSONS: 


CHAPTER THE FIRST. 


THE ABSOLUTE RIGHTS OF INDIVIDUALS, 


HE objects of the laws of England are ſo very 
numerous and extenſive, that, in order to conſider = 
them with any tolerable eaſe and perſpicuity, it | | 
| be neceſſary to diſtribute them methodically, under 
per and diſtinèt heads; avoiding as much as poſſible di- 
ons too large and comprehenſive on the one hand, and 


tifing and minute on the other; both of which are 
ally productive of confuſion, 


T0 4 F 


t 
4 


Now, 


—— 
1 
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nk as W law is a rule of civil _ 

_ commanding what is right, and prohibiting what is wrong 
or, as Cicero (a), and after him our Bracton (b), have d 
; preſſed i it, ſanctio juſta, Jubens boneſta et probibens coming 
ria; it follows, that the primary and principal objec 
the law are RIGHTS, and WRONGS. In the proſecut 
therefore of theſe commentaries, I ſhall follow this y 
ſimple and obvious diviſion ; and ſhall in the fir play 
confider the 7ights that are-commanded, and wendy the 
2vrongs that are forbidden by the laws of En gland, 


 RiGurs are however liable to ck ſubdiviſion : be 
ing either, firſt, thoſe which concern and are annexed u 
the perſons of men, and are then called jura Pei ſonaru 
or the 71ghts of fer ſons ; or they are, ſecondly, ſuch a 
man may acquire over external objects, or things unconnef 
ed with his perſon, which are ſtyled jura rerum or the ri. 
of things, Wrongs alſo are diviſible into, firſt, priva 
aurongs, Which, being an infringement merely of partie 
lar rights, concern individuals. only, and are called d 
vil injures; and ſecondly, public wrongs, which, being 
a breach of general and public rights, affect the who 
community, and are called crimes and miſdemeſnors. an 


THE objects of the laws of England falling into. i 
fourfold diviſion, the preſent commentaries will therefor 
conſiſt of the four following parts: 1. The rights of ji: 
ſons; with the means re ſuch rights may be eile 
acquired or loſt. 2. The rights of things; with the meals 
alſo of acquiring and loſing them. 3. Private wrong 
or civil injuries; with the means of redreſſing them iy 
law. 4. Public wrongs or crimes and miſdemeſnors; vil 
tlie means of prevention and puniſhment, "i 
| we are now, firſt, to conſider the be of per 
with the means of acquiring and Ong. them. 9 


No lual, 


(A) 11 Philipp. 12. (b) J 1.6.3. 


. 
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Now the rights of perſons that are commanded to be 
ſerved by the municipal law are of two ſorts : firſt, ſuch 
are due from every citizen, which are uſually called ci- 

| duties ; and, ſecondly, ſuch as belong to him, which i 16 
e more popular acceptation of rights or jura. Both may 
deed be comprized in this latter diviſion ; for, as all ſo- 
al duties are of a relative nature, at the ſame time that 
ey are due om one man, or ſet of men, they mult alſo 
due to another. But I apprehend it will be more clear 
jd eaſy, to conſider many of them as duties required 
om, rather than as rights belonging to, particular per- 
s. Thus, for inſtance, allegiance is uſually, and there- 
re moſt eaſily, conſidered as the duty of the people, and 
otection as the duty of the magiſtrate; and yet they are, 
riprocally, the rights as well as duties of each other. 
llegiance is the right of the * and Py 
e right of the people. | 


prxsoxs alſo are divided by the law into either natural 
rſons, or artificial. Natural perſons are ſuch as the God 
nature formed us; artificial are ſuch as are created and g 
riſed by human laws for the purpoſes of ſociety and go- c 
rnment, while are called corporations or bodies politic, 


Tux rights of perſons conſidered i in their natural capa- 
ies are alſo of two ſorts, abſolute, and relative. Abſo- "", 
te, which are ſuch as appertain and belong to particular : 
en, merely as individuals or fingle perſons : relative, 

ich are incident to them as members of fociety, and 

inding in various relations to each other. The firſt, that 

abſolute rights, will be the ſubje& of the preſent chapter. 


BY the abſolute rights of individuals we mean thoſe which F 
| ſo in their primary and ſtricteſt ſenſe ; ſuch as would | 
long to their perſons merely in a ſtate of nature, and | 
hich every man 1s intitled to enjoy, whether out of ſo- 
ty or in it. But with regard to the abſolute duties, 
lich man is bound to perform conſidered as a mere indi- 
Wal, it is not to be expected that any human municipal 
F 2 laws 
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laws ſhould at all explain or enforce them, For the q 
and intent of ſuch laws being only to regulate the beharine 
of mankind, as they are members of ſociety, and ſtandj 
various relations to each other, they have conſequently y 
buſineſs or concern with any but ſocial or relative dutix 
Let a man therefore be ever fo abandoned in his principe 
or vitious in his practice, provided he keeps his wickednd 
to himſelf, and does not offend againſt the rules of publy 
. decency, he is out of the reach of human laws. But if k 
makes his vices public, though they be ſuch as ſeem pri 
cipally to affe& himſelf (as drunkenneſs, or the like) tl 
then become, by the bad example they ſet, of perniciax 
eſtects to ſociety ; and therefore it is then the buſineſ d 
human laws to correct them. Here the eircumſtanced 
publication is what alters the nature of the caſe. Pull 
ſobriety is a relative duty, and therefore enjoined by oy 
laws; frivazte ſobriety is an abſolute duty, which, wht 
ther it be performed or not, human tribunals can ner 
know; and therefore they can never enforce it by any ci 
ſanction. But, with reſpect to rights, the caſe is differen 
Human laws define and enforce as well thoſe rights whid 
belong to a man conſidered as an individual, as thoſe whid 
belong to him conſidered as related to others, 


Fon the principal aim of ſociety is to protect imdivid 
als in the enjoyment of thoſe abſolute rights, which wt 
vetted in them by the immutable laws of nature; but whi 
could not be preſerved in peace without the mutual aſi 
ance and intercourſe, which is gained by the inſtitutions 
friendly and focial communities. Hence it follows, 
the firſt and primary end of human laws is to maintain 
regulate theſe ab fot: te rights of individuals. Such rights0 
are ſocial and relative reſult from, and are poſterior tot 
formation of fates and ſocieties : fo that to maintain i 
regulate theſe is clearly a ſubſequert conſideration. A 
therefore the principal view of human laws is, or ol 
always to be, to explain, protect, and enforce ſuch ng 
as are abſolute, which in themſelves are few aud 6 ink 


aud, then, ſuch. rights as are relative, which ariſing i le) F 
29 A 


nded to, though in reality they are not, than the rights 
the former kind. Let us therefore proceed to examine 


ually do, take notice of theſe abſolute ri 'ghtS, and 8 5 
de for their laſting ed 


Tus abſolute rights of man, conſidered as a free agent, 
dowed with diſcernment to know good from evil, and 
ith power of chooſing thoſe meaſures which appear to him 
be moſt defirable, are uſually ſummed up in one general 


ing as one thinks fit, without any reſtraint or control, 
els by the law of nature; being a right inherent in us 


, when he endued him with the faculty of freewill. But 
ery man, when he enters into ſociety, gives up a part 
his natural liberty as the price of fo valuable a purchaſe; 


Immerce, obliges himſelf to conform to thoſe laws, which 
e community has thought proper to eſtabliſh. And Aus 
cies of legal obedience and conformity is infinitely more 
frable, than that wild and ſavage liberty which is ſacri- 
ed to obtain it. For no man, that conſiders a moment, 
ould wiſh to retain the abſolute and uncontrolled power 


that every other man would alſo have the ſame power; 
d then there would. be no ſecurity to individuals in any 
the enjoyments of life. Political therefore, or civil li- 
ty, which is that of a member of ſociety, is no other 
an natural liberty ſo far reſtrained by human law (and no 
ther) as is neceſſary and expedient for the general advan- 
ge of the public (e). Hence we may collect that the 
, which reſtrains a man from doing miſchief to his fel- 
1 | | low 


v. If. 1.3. l. 
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variety of connections, will be far more numerous and 
ore er Theſe will take up a greater ſpace in 
y code of laws, and hence may appear to be more at- 


pw far all laws ought, and how far the laws of England 


pellation, and denominated the natural liberty of man- 
ind, This natural liberty conſiſts properly in a power of 


birth, and one of the gifts of God to man at his creati- 


d in conſideration of receiving the advantages of mutual 


doing whatever he pleaſes : the conſequence of which 


Gre. Wea 4 oe 02s yarns 5 
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126 The RicnrTts Boot 
| Tow citizens, though it diminiſhes the natural, increas 
civil liberty of mankind : but every wanton and cauſd 
" reſtraint of the will of the ſubject, whether practiſed h 

monarch, a nobility, or a popular aſſembly, is a deowei 
_ tyranny, Nay, that even laws themſelves, whether m 
Vith or without our conſent, if they regulate and conſt 
our conduct in matters of mere indifference, without a 
good end in view, are laws deftruftive of liberty: when 
if any public advantage can ariſe from obſer ving ſuch px 
cepts, the control of our private inclinations, in one or 
particular points, will conduce to preſerve our general ili” 
dom in others of more importance; by ſupporting that f 
of ſociety which alone can ſecure our independence, T 
the ſtatute of king Edward IV (d), which forbad the i 
gentlemen of thoſe times (under the degree of a lor) 
wear Pikes upon their. ſhoes or boots of more than 
inches in length, was a law that favoured of oppreli 
becauſe, however ridiculous the faſhion then in uſe my 
appear, the reſtraining it by pecuniary penalties could k 
no purpoſe of common utility. But the ſtatute of k 
Charles II (e), which preſcribes a thing ſeemingly asind 
ferent; wiz. a dreſs for the dead, who are all order. . 
be buried in woollen : is a law conſiſtent with my 
Herty, for it encourages the ſtaple trade, on which ing 
meaſure depends the univerſal good of the nation, So 
laws, when prudently framed, are by no means ſubren 


but rather introductive of liberty; for (as Mr. Locke — 
well obſerved (f) where there is no law, there is no fe 
dom. But then, on the other hand, that conſtitutiol ave 
frame of government, that ſyſtem of laws, is alone a en a 


| Tated to maintain civil liberty, which leaves the ſubject 
tire maſter of his own conduct, except in thoſe pony 
wherein the W good requires ſome direction e 
ſtraint. + 


THE idea and — of this bal or civil M. 
flouriſh in their higheſt vigour in theſe kingdoms, Mrs: 
it falls little ſhort of perfection, and can only. wk . 


delud 
(0) 3 Ede. IV. e. 3. (e) 30 Car. It. l. ue 
(f) vn Gov. p. * $87: | N 5 
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etroyed by the folly or demerits of its owner : the le- 
-lature, and of courſe the laws of England, being peculi- 
[ly adapted to the preſervation of this ineſtimable bleſſing 
en in the meaneſt ſubjett. Very different from the mo- 
ern conſtitutions of other ſtates, on the continent of Eu-· 
pe, and from the genius of the imperial law; which in 
eneral are calculated to veſt an arbitrary and deſpotic 
ower, of controlling the actions of the ſubject, in the 
rince, or in a few grandees. And this ſpirit of liberty is 
deeply implanted in our conſtitution, and rooted even in 
ur very ſoil, that a flave or a negro, the moment he lands 
England, falls under the protection of the laws, and ſo 
ar becomes a freeman (g); though the maſter's right to 
is ſervice may pofibly ſtill continue. b 


Tus abſolute rights of every Engliſhman, (which, taken 
a political and extenſive ſenſe, are uſually called their li- 
erties) as they are founded on nature and reaſon, ſo they 
re coeval with our form of government; though ſubje& 
t times to fluctuate and change; their eſtabliſhment (ex- 
ellert as it is) being ſtill human. At ſome times we have 
en them depreſſed by. overbearing and tyrannical princes z 
it others ſo luxuriant as even to tend to anarchy, a warſe 
ate than tyranny itſelf, as any government is better than 
one at all. But the vigour of our free conſtitution has 
lxays delivered the nation from theſe embarraſiinents : 
nc, as ſoon as the convulſions conſequent on the ſtruggle 
are been over, the balance of our rights and libcrijes has 
tied to its proper level; and their fundamental articles 
ave been from time to time aſſerted in parliament, as of- 
en as they were thought to be in danger. 


FIRST, by the great charter of liberties, which was ob- 
aned, ſword in hand, from king John; and afterwards, 
vin ſome alterations, confirmed in parliament by king 
lenry the third, his fon. Which charter contained very 
ew new grants; but, as fir Edward Coke (h) obſerves, 
as tor the moſt part declaratory of the principal grounds 
It the fundamental laws of England. Afterwards by the 

i Fx: itatute 


{s) Salk, 665. See ch. 14. (b) 2 Inf. proem. 
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ſtatute called confirmiatio cartarum (i), whereby the oy 
charter is directed to be allowed as the common law; 
= judgments, contrary to it are declared void; copies a 
= are ordered to be ſent to all cathedral habe, and n 
1 twice a year to the people; and ſentence of excommung 
| * tion is directed to be as conſtantly denounced again 
thoſe that by word, deed, or counſel, act contrary then 

or in any degree infringe it. Next by a multitude of if 
4 ſequent corroborating ſtatutes, (fir Edward Coke, I thi 
z . reckons thirty two (x), from the firſt Edward to Henn 
fourth. Then, after a long interval, by the #etitin 
| _ right; which was a parliamentary declaration of the lil 
iies of the people, aſſented to by king Charles the fill 
1 the beginning of his reign. Which was cloſely follon 
* by the ſtill more ample conceſſions made by that unhay 
prince to his parliament, before the fatal rupture betm 
them; and by the many ſalutary laws, particularly ile 
| beas corpus act, paſſed under Charles the ſecond, Tos 
1 ſucceeded the bill of rights, or declaration delivered| 
the lords and commons to the prince and princeſ 
Orange 13 February 1688 ; and afterwards enacted inp 
lament, when they became king and queen; which de 
ration concludes in theſe remijckudle words; © andtl 
do claim, demand, and infiſt upon, all and fingi 

« the premiſes, as their undoubted rights and liberis 
And the act of parliament itſelf (I) recognizes * all 

- + fingular the rights and liberties aſſerted and claim 

&« the ſaid declaration to be the true, antient, and indu 
„table rights of the people of this kingdom.“ Lal 
theſe liberties were again afſerted at the commentmey tu 

the preſent century, in the act of ſettlement (m), w 

the crown was limited to his preſent majeſty's ufo 
houſe : and ſome new proviſions were added, at the il 
fortunate æra, for the better ſecuring our religion | 
and liberties ; which the ſtatute declares to be * the bi 
d right of the people of England,” according to te! 
tient doctrine of the common law (n). 74 


das Swi. © + ey tab. wal 
iW. & M. ſt. 2. c 2. (en) n Ul. 
(ro) Plowd. 58. | 
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115 much for the declaration of our rights and liberties, : 


erights themſelves, thus defined by theſe ſeveral ſtatutes, 


ſilt in a number of private immunities ; which will ap- 


from what has been premiſed, to be indeed no other, 


either that re/iduum of natural liberty, which is not re- 

red by the laws of ſociety to be ſacrificed to public con- 
ence; or elſe thoſe civil privileges, which ſociety hath 

ged to provide, in lieu of the natural liberties ſo given 

by individuals. Theſe therefore were formerly, either 

| nheritance or purchaſe, the rights of all mankind ; bur, 
Wo other countries of the world being now more or leſs 
aſed and deſtroyed, they at preſent may be ſaid tg remain, 


* 


peculiar and emphatical manner, the rights of the peo- 


pf England. And theſe may be reduced to three prin- 
or primary articles ; the right of perſonal ſecurity, 
right of perſonal liberty, and the right of private pro- 


; becauſe as there is no other known method of com- 
cs, or of abridging man's natural freewill, but by 


ll Wn fringement or diminution of one or other of theſe 
tant rights, the preſervation of theſe, inviolate, may 
be ſaid to include the preſervation of our civil i n 

in their largeſt and moſt extenſive * 


THE right of perſonal ſecurity conſiſts i in a perſon's 


and uninterrupted enjoyment of his life, his limbs, 
ml ody, his health, and his reputation. 


LIFE 1s the immediate gift of God, a right inherent 

ture in every individual ; and it begins in contemplati- 

law as ſoon as an infant is able to ſtir in the mother's 

For if a woman is quick with child, and by a poti- 

= adn. killeth it in her womb ; or if any one beat 

if 1 hereby the child dieth in her indy; and ſhe is delivered 
ead child; this, though not murder, was by the antient 

omicide or manſlaughter (o). But ſir Edward Coke 

8 F 5 doth 


! aligui S mulierem praepnartem pererſſerit, vel ef Denenum 
Per quod Fecerit abertivam; fi puerperium jam forma'um 


et ma me fi fuerit animatum, facit bomicidium, Bradton. 
al, 
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the common law) are alſo the gift of the wile creatorj 


ſtate of nature. To theſe therefore he has a naturaly 
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doth not. look? upon this offence in quite ſo atrocious al 
but monly as a heinous miſdemeſnor (p). 

Ax zafaant s in ventre : fa mere, or in che W 
18 is Hapoel i in law to be born for many purpoſes. Itisq 
ble of liaving a legacy, or a ſurrender of a copyholdd 
made to it. It may have a guardian aſſigned to it (q);i 
it is enabled to have an eſtate limited to its uſe, and to 
afterwards by ſuch limitation, as if it were then ali 
| born(r). And in this point the civil law agrees with oun 


2. A Max's limbs, (by which for the preſent we 4 
underſtand thoſe members which may be uſeful to hin 
fight, and the loſs of which alone amounts to mayhen 


enable man to protect himſelf from external injuria 


rent right; and they cannot be wantonly deſtroyed or 
abled without a manifeſt breach of civil liberty. 

Bor the life and limbs of a man are of ſuch hig 
Tue, in the eſtimation of the law of England, that it par 
even homicide if committed ſe defendendo, or in ordert 
ſerve them. For whatever is done by a man, to faredl 
life or member, is looked upon as done upon the higher 
ceſſity and compulſion. Therefore if a man through: 
of death, or mayhem is prevailed upon to execute er 


or do any other legal act; theſe, though accompanies. c; 


all other the requiſite bolemnities, may be afterwards am 


if forced upon him by a well-grounded apprehenſion of 


his life, or even his limbs, in caſe of his non-compliand | 
And the ſame is alſo a ſufficient excuſe for the comili 
of many miſdemeſnors, as will appear in the fourth 


The conſtraint a man is under in theſe circumſtances is ever 
in law dureſ7, from the Latin ar, of which te und 


* 
— 


(o) 3 Lift. ge. (a) Stat. 12 Car. IL <ul 


() Stat. 10 & 11 W. III. c. 16. W ; 
(s) Qui in utero ſant, in jure civeli intelligurtur in re as 


MN, cum de ecrum commodo agatur. E, 1.5. 26. 
(t) 2 Inſt, 433+ 


* 


b. 1. of PERSONS. 131 
o ſorts; dureſs of impriſonment, where a man aQually _ 
ſes his liberty, of which we ſhall preſently ſpeak z andi 
refs per minas, where the hardſhip is only threatened and 
pending, which is that we are now diſcourſing of. Du» 

{5 er minas is either for fear of loſs of life, or elſe for 

ar of mayhem, or loſs of limb. And this fear muſt be 

on ſufficient reaſon 3 “ nn, as Brafton expreſſes it, 
| ſuſpicio cujuflibet vani et meticulofs hominis, ſed talis qui 
juſt cadere in virum conflantem ; talis enim debet eſſt | 
metus, qui in ſe continrat vitae periculum, aut corporis „ 
cruciatum (u).“ A fear of battery, or being beaten, 
jough ever ſo well grounded, is no dureſs ; neither is the 
of having one's houſe burned, or one's goods taken 
vay and deſtroyed; becauſe in theſe caſes, ſhould the 
Preat be performed, a man may have fatisfa&tion by reco- 
ring equivalent damages (): but no ſuitable atonement 

n be made for the loſs of life, or limb. And the indul- 
nce ſhewn to a man under this, the principal, ſort of 
refs, the fear of loſing his life or limbs, agrees alſo with 
jat maxim of the civil law; ignoſcitur ei qui ſanguinem 
un qualiter qualiter redemptum voluit (x). + 


THE law not only regards life and member, and pro- 
s every man in the enjoyment of them, but alſo fur- 
ſhes him with every thing neceſſary for their ſupport.- 
or there is no man ſo indigent or wretched, but he may 
mand a ſupply ſufficient for all the neceſſities of life from 
e more opulent part of the community, by means of the 
reral ſtatutes enacted for the relief of the poor, of which: 
their proper places. A humane proviſion ; yctz though 
cated by the principles of ſociety, diſcountenanced by 
roman laws. For the edicts of the emperor Conſtan= 
= commanding the public to maintain the children f 
joſe who were unable to provide for them, in order to 
event the murder and expoſure of infants, an inſtitution 
unded on the ſame principle as our foundling hoſpitals, 
jough comprized in the Theodoſian code (y), were re- 
ed in Juſtinian's collection. | | 
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be baniſhed the realm (2) by the proceſs of the comm 
and becomes there a monk profeſſed : in which caſes je 
eſtate. For, ſuch baniſhed man is entirely cut off fi 
ſolemnly all ſecular concerns: and beſides, as the pq 
and the commands of the temporal magiſtrate, the geai 
of the Englith law would not ſuffer thoſe perſons to ej 
the benefits of ſociety, who ſecluded themſelves from it, x 
refuſed to ſubmit to its regulations (a). A monk was the 
religion might, like other dying men, make his teſtamt 
grant adminiſtration to his next of kin, as if he were actul 
| the me power, and might bring the ſame actions for d 
due to the religious, and were liable to the ſame actions 
bound in a bond to an abbot and his ſucceſſors, and alt 
the ſame abbey, and in proceſs of time was himſelf u 
abbot, an action of debt againſt his own executors tore 


fon, during the life (generally) of one who afterward 
came a monk, determined by ſuch his entry into religion 


' feodal law, JI. &. c. 21. defiit effe miles ſeculi, gu factus UL 
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THesE tle. Sf life and member, can only be de 
mined by the death of the perſon z. which is either a 
or natural death. The civil death commences, if anymy 


law, or enters into religion; that is, goes into a monaky 
abſolutely dead in law, and his next heir ſhall haye 
ſociety ; and ſuch a monk, upon his profeſſion,  renoung 


clergy claimed an exemption from the duties of civil] 


fore accounted civiliter mortuus, and when he entered in 
and executors; or, if he made none, the ordinary mi 


dead inteſtate. And ſuch executors and adminiſtratorsh 


thoſe due from him, as if he were naturally deceaſed (I 
Nay, fo far has this principle been carried, that when one 


wards made his executors and profeſſed himſelf a monk 
abbot thereof ; here the law gave him, in the capacit 


the money due (c). In ſhort, a monk or religious wi 
eflectually dead in law, that a leaſe made even to a third 


which reaſon leaſes, and other conveyances, for lift 
uſually made to have and to hold for the term of d 
natural life (d). But, even in the times of popeſi 

(2) Co. Litt. 133. (a) This was alſo 2 rule in 


Cbrifti ; nec beneficium pertinet ad eum gui nen debet gere Wi 
(b) Litt. F. 2co. c) Co Litt, wy 


(4) 2 Rep. 48. Co, Litt. 13a. 
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eign country, becauſe the fact could not be tried in our 


lity is held to be aboliſhed (f). 


rely upon their own authority. Yet nevertheleſs it, may, 
the divine permiſſion, be frequently forfeited for the 


gion of capital puniſhments ; of the nature, reſtricti- 
„ expedience, and legality of which, we may hereafter 
re conveniently enquire in the concluding book of theſe 
Inmentaries. At preſent, I ſhall only obſerve that when- 
Er the conftituticn of a Rate veſts in any man, or body of 
en, a power of deſtroying at pleaſure, without the directi- 
of laws, the lives or members of the ſubje&, ſuch con- 
ution is in the higheſt degree tyrannical: and that when- 
r any /awws direct ſuch deſtruction for light and trivial 
ſes, ſuch laws are likewiſe tyrannical, though in an in- 
tor degree; becauſe here the ſubject is aware of the dan- 
he is expoſed to, and may by prudent caution provide 
ainſt it. The ftatute law of England does therefore ve- 
ſeldom, and the common law does never, inflict any pu- 
ment extending to life or limb, unleſs upon the higheſt 
eſſity: and the conſtitution is an utter ſtranger to any 
ditrary power of killing or maiming the ſubje& without 
expreſs warrant of law. Nullus liber bomo, ſays the 
at charter (g), “ aliguo modo deſtruatur, niſi per legale 
ſadicium parium ſuorum aut per legem terrace. Which 
rds, © aliguo modo defiruatur,"”* according to fir Ed- 
rd Coke (h), include a prohihition not only of killing, 
l 71aiming, but alſo of torturing (to which our laws are 
ngers) and of every oppreſſion by colour of an illegal 
hority, And it is enacted by the ſtatute 5 Edw. III. 

9. that no man ſhall be forejudged of life or limb, 


contrary 


e) Co. Litt. 132. i (f) 1 Salk. 162. 
g) e. 29. (h) 2 laſt, 48. 


rts (e); and therefore, ſince the reformation, the diſ- 


by W * 3 
| nm 


of England took no cognizance of profe fron | in any 


Els natural life, being, as was dnn obſerved, the 
mediate donation of the great creator, cannot legally be 
poſed of or dettroyed by any individual, neither by the 

ſon himſelf nor by any other of his fellow creatures, 


ach of thoſe laws of ſociety, which are enforced by the 
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contrary to the great charter and the law of the land: 


put to death, without bemg brought to anſwer by due] 


enemy, the reſt of his perſon or body is alſo entitle; 
the ſame natural right, to ſecurity from the corporal ink 
of menaces, aſſaults, beating, and wounding; though iy 


without theſe it is impoſſible to have the perfect enjoym 


_ perſona] wrongs. 


| gards, aſſerts, and preſerves the perſonal liberty of ind 
duals. This perſonal liberty conſiſts in the power of id 


Concerning which we may make the ſame obſeryationl 
upon the preceding article: that it is a right ſtrictly nal 


be abridged at the mere diſcretion of the magiſtrate, will 


1 
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again, by ſtatute 28 Edw. III. c. 3. that no man fall 


ceſs of law. 


3. BESIDES thoſe limbs and members that may K 
ceſſary to a man, in order to defend Hmſelf or anno 


inſults amount not to deſtruction of life or member. 


4. THE prefiivaticn of a mand, health from ſuch n 
tices as may prejudice or annoy it, and e. 
3 8 
5. THe ſecurity of his reputation or good name b 


the arts of detraction and ſlander, are rights to which! on 
ry man is entitled, by reaſon and natural juſtice; f 


of any other advantage or right. But theſe three [all c 
ticles (being of much leſs importance than thoſe which p 
gone before, and thoſe which are yet to come) it will at. 


fice to have barely mentioned among the rights. of | 
ſons ; referring the more minute diſcuſſion of their ſe 
branches, to thoſe parts of our commentaries which it 
of the infringement of theſe rights, under the heal ire. 


II. NExXT to perſonal ſecurity, the law of Englandi 


motion, of changing ſituation, or removing ape + EY 
whatſoever place one's own inclination may direct; 
out impriſonment or reſtraint, unleſs by due courſe of 


that the laws of England have never abridged it wi 


ſufficient cauſe ; and, that in this kingdom it cannotf 


the explicit permiſſion of the laws, Here again the lan 


b. l. of PRERSORsS. 1 
the great charter (i) is, that no freeman ſhall be taken or 
priloned, but by the lawful judgment of his equals, or 
| the law of the land. And many ſubſequent old ſta- 
tes (j) expreſsly direct, that no man ſhall be taken or 
priſoned by ſuggeſtion or petition to the king, or his 
uncil, unleſs it be by legal indictment, or the proceſs of 
e common law. By the petition of right, 3 Car. I. it is 
ated, that no freeman ſhall b- impriſoned or detained. | 
thout cauſe ſhewn, to which he may make anſwer accord- 
WS: to law. By 16 Car. I. c. 10. if any perſon be reſtrained 
F his liberty by order or decree of any illegal court, or by 
>mmand of the kmg's majelty in perſon, or by warrant of 
ecouncil board, or of any of the privy council ; he ſhall, 
pon demand of his counſel, have a writ of habeas corpus, 
bring his body before the court of king's bench, or com- 
Hon pleas ; who ſhall determine whether the cauſe of his 
ommitment be juſt, and thereupon do as to juſtice ſhall ap- 
rtain. And by 31 Car. II. c. 2. commonly called 5 
abcas corpus at, the methods of obtaining this writ are 
o plainly pointed out and enforced, that, fo lo long as this 
atute remains unimpeached, no ſubje&t of England can 
e long detained in priſon, except in thoſe cafes in which 
he [aw requires and juſtifies ſuch detainer. And, left this 
& ſhould. be evaded by demanding unreaſonable bail, or 
reties for the prifoner's appearance, it is declared by 2 
& M. |, 2. c. 2. that exceſſive bail ought not to be re- 
ured, | | 


Or great importance to the public is the preſervation of 
his perſonal liberty: for if once it were left in the power of 
ny, the higheſt, magiſtrate to impriſon arbitrarily whom- 
ver he or his officers thought proper, (as in France it is 
ally practiſed by the crown (x) there would ſoon be an 
nd of all other rights and immunities, Some have thought, 
hat unjuſt attacks, even upon life, or property, at the arbi- 
ay will of the magiſtrate, are leſs dangerous to the com- 

| monwealth, 
(1) e. 29. | 1775 
(s Edw. III c. 9 28 Edw. III. ft. 3 c. 4. 28 Edw. III. c. 3. 
(x) I have been aſſured upon good authority, that, during the 


id adminiſtration of cardinal Fleury, above 54c09 lettres 42 
ac he. Were iſſued, ur on the ſingle ground of. the famous bull 


9 
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monwealth, than ſuch as are made upon the perſonal lb 
ty of the ſubjeft. To bereave a man of life, or by 
lence to confiſcate his eſtate, without accuſation or yi id 
would be ſo groſs and notorious an act of deſpotiſn, 
muſt at once convey the alarm of tyranny throughout 
whole kingdom. But confinement of the perſon, by fe 
ly hurrying him to gaol, where his ſufferings are unkig 
or- forgotten, 1s a leſs public, a leſs ſtriking, and thay 
fore a more dangerous engine of arbitrary governmen 
And yet ſometimes, when the ſtate is in real danger, em 
this may be a neceſſary meaſure. But the happineſs of a 
conſtitution is, that it is not left to the executive power 
determine when the danger of the ſtate is ſo great, as tom 
der this meaſure expedient, For the parliament only, i 
legiſlative power, whenever it ſees proper, can authori 
the crown, by ſuſpending the habeas corpus act for a ſhat 
and limited time, to impriſon ſuſpected perſons without g 
ing-any reaſon for ſo doing, As the ſenate of Rome wi 
wont to have recourſe to a dictator, a magiſtrate of abſoludhiſ 
authority, when they judged the republic in any imminzif* * 
danger. The decree of the ſenate, which uſually preceddl 
the nomination of this magiſtrate, 5 dent operam conſult 
« nequid reſpublica detrimenti cafiat, was called the f 
natus conſultum ultimae neceſſitatis. N like manner tl 
experiment ought only to be tried in caſes of extreme emer 
gency ; and in theſe the nation parts with its liberty tori 
while, in order to preſerve it for ever, 1, 
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THe confinement of the perſon, in any wiſe, is an im. 
priſonment. So that the keeping a man againſt his will 
a private houſe, putting him in the ſtocks, arreſting or fat 
cibly detaining him in the ſtreet, is an impriſonment 
And the law ſo much diſcourages unlawful confinemenh 
that if a man is under dureſs of impriſonment, which we be 
fore explained to mean a compultion by an illegal reſtrank 
of liberty, until he ſeals a bond or the like ; he may ale 
this dureſs, and ayoid the extorted bond. But if a mand 
lau fully impriſoned, and either to procure his diſchaꝶ 


(1) 2 loſt. 589, 


n * 
- 
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on any other fair account, ſeals a bond or a deed, this ; 
ot by dureſs of impriſonment, and he 1s not at liberty to 
id it (m). To make impriſonment lawful, it muſt either 
by proceſs from the courts of judicature, or by warrant 
m ſome legal officer having authority to commit to pri- 
which warrant muſt be in writing, under the hand and 
of the magiſtrate, and expreſs the cauſes of the com- 
ment, in order to be examined into (if neceſſary) upon 
abeas corpus. If there be no cauſe expreſſed, the goaler 
ot bound to detain the priſoner (n). For the law judges 
is reſpect, faith fir Edward Coke, like Feſtus the Ro- 
overnor; that it is unreaſonable to ſend a priſoner, 
not to ſignify withal the crimes alleged againſt him. 


\ NATURAL and regular conſequence of this perſonal 
F:ty, is, that every Engliſhman may claim a right to 
le in his own country ſo long as he pleaſes ; and not to 
driven from it unleſs by the ſentence cf the law. The 
g indeed, by his royal prerogative, may iſſue out his 
it ve exeat reg num, and prohibit any of his ſubjects from 
ing into foreign parts without licence (o). This may 
neceſſary for the public ſervice, and ſafeguard of the 
mon wealth. But no power on earth, except the au- 
city of parliament, can ſend any ſubje& of England out 
he land againſt his will; no, not even a criminal. For 
le, or tranſportation, is a puniſhment unknown to the 
nmon law; and, wherever it is now inflicted, it is ei- 
r by the choice of the criminal himſeif, to eſcape a 
tal puniſhment, or elſe by the expreſs direction of ſome 
lern act of parliament. To this purpoſe the great 
rter (p) declares, that no freeman ſhall be baniſhed, un- 
by the judgment of his peers, or by the law of the 
d. And by the habeas corjus att, 31 Car. II. c. 2. (that 
nd magna carta, and ſtaple bulwark of our liberties) it 
enacted, that no ſubject of this realm, who is an inha- 
ant of England, Wales, or Berwick, ſhall be ſent pri- 
r into Scotland, Ireland, Jerſey, Guernſey, or places 


beyond 


2 Inſt. 482, (n) Bid, 52, 63. 
F. N. B. 85, ; 5 (p) c. 29. e . a 


„„ ̃—— !] 
beyond the ſeas; (where they cannot have the bene 
protection of the common law) but that all ſuch impi 
ments ſhall be illegal; that the perſon, who ſhall dh 
commit another contrary to this law, ſhall be diſabled 
bearing any office, ſhall incur the penalty of a fram 
and be incapable of receiving the king's'pardon ; a 
party ſuffering ſhall alſo have his private action agail 
perſon committing, and all his aiders, adviſers and abeh 
and ſhall recover treble coſts ; beſides his damages, y 
no jury ſhall aſſeſs at leſs than five hundred pounds, 
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"THe law is in this reſpect fo benignly and liberally 
ſtrued for the benefit of the ſubject, that, though al 
the realm the king may command the attendance and 
vice of all his liegemen, yet he cannot ſend any man ul 
the realm, even upon the public ſervice ; excepting {al 
and ſoldiers, the nature of whoſe employment nee 
implies an exception: he cannot even conſtitute a ma 
deputy or heutenant of Ireland againſt his will, nora 
him a foreign ambaſiador (q). For this might in reli 
no more than an honorable exile. - 


III. Taz third abſolute right, inherent in eren 
liſhman, is that of property: which conſiſts. in the fretl 
enjoyment, and diſpoſal of all his acquiſitions, without 
control or diminution, fave. only by the Jaws. of the a 
The original of private property is probably founded... 
ture, as will be more fully explained in the ſecond bo 
the enſuing commentaries : but certainly the modifidl 
under which we at preſent find it, the method of conſe 
it in the preſent owner, and of tranſlating it from mi 
man, are entirely derived from ſociety ; and are {ow an 
thoſe civil advantages, in exchange for which every i 
dual has reſigned a part of his natural liberty. Tf 
of England are therefore, in point of honor and ii 
extremely watchful in aſcertaining and protecting tl: 
Upon this principle the great charter-(r) has declared 
no freeman ſhall be diſſeiſed, or diveſted, of his 18 


(q) 2 Inſt. 46. (r) e. 29. 


8 * * 8 N 
f * 


F of PERSON S. 139 


e his liberties; or free cuſtoms, but by the judgment of 
peers, or by the law of the land. And by a variety of 
nt ſtatutes (s) it is enacted, that no man's lands or 
dds ſhall be ſeiſed into the king's hands, againſt the great 
ter, and the law of the land; and that no man ſhall 
diſinherited, nor put out of his franchiſes or freehold, * 
Je he be duly brought to anſwer, and be forejudged by 
re of law; and if any thing be done to the contrary, 
121] be redreſſed, and holden for none. 


$0 great moreover is the regard of the law for private 
perty, that it will not authorize the leaſt violation of it; 
not even for the general good of the whole communi- 
If a new road, for inftance, were to be made through 
grounds of a private perſon, it might perhaps be ex- 
ſyely beneficial to the public; but the law permits no 
n, or ſet of men, to do this without conſent of the 
ner of the land. In vain may it be urged, that the good 
the individual ought to yield to that of the community; 
it. would be dangerous to allow any private man, or 
en any public tribunal, to be the judge of this common 
od, and to decide whether it be expedient or no. Be- 
es, the public good is in nothing. more eſſentially inter- 
ed, than in the protection of every individual's private 
phts, as modelled by the municipal law. In this and ſi- 
lar cafes the legiſlature alone can, and indeed frequently - 
es, interpoſe, and compel the individual to acquieſce, 
it how does it interpoſe and compel ? Not by abſolutely 
Ipping the ſubject of his property in an arbitrary manner; 
it by giving him a full indemnification and equivalent for 
injury thereby ſuſtained. The public is now conſidered 
an individual, treating with an individual for an ex- 
ange. All that the legiflature does is to oblige the owner 
alienate his poſſeſſions for a reaſonable price; and even 
18 15 an exertion of power, which the legiſlature in- 
ges with caution, and which nothing but the legiſlature 
n perform, „„ 
RR, Nos 


Q en. III. c. 9. 23 Edw. III. ft. g. c. 4. 28 Edw. 
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No is this the only inſtance in which the law gi 
land has poſtponed even public neceſſity to the ſac 
inviolable rights of private property. For no ſub 
England can be conſtrained to pay any aids or taxe,, 
for the defence of the realm or the ſupport of goveny 
but ſuch as are impoſed by his own conſent, or that d 
_ repreſentatives in parliament. By the ſtatute 25 Fi 
c. 5. and 6. it is provided, that the king ſhall not tak 
aids or taſks, but by the common aſſent of the u 
And what that common aſſent is, ,is more fully expla 
by 24 Edw. I. ſt. 4. c. 1. which (t) enacts, that not 
age or aid ſhall be taken without aſſent of the arch. bil 
_ biſhops, earls, barons, knights, burgeſſes, and othak 
men of the land: and again by 14 Edw. III. ſt. 2.6 
the prelates, earls, barons, and commons, citizens, | 
gefles, and merchants ſhall not be charged to make au 
if it be not by the common aſſent of the great men 
commons in parliament. And as this fundamental} 
had been ſhamefully evaded under many ſucceeding rin 
by compulſive loans, and benevolences extorted with 
real and voluntary conſent, it was made an article i 
petition of right 3 Car, I. that no man ſhall be com 
to yield any gift, loan, or benevolence, tax, or ſuch 
charge, without common conſent by act of parlunt 
And, laſtly, by the ſtatute x W. & M. ſt. 2. c. 2. Ni 
clared, that levying money for or to the ule of the ci 
by pretence of prerogative, without grant of parliani 
cr for longer time, or in other manner, than the fan 
or ſhall be granted; is illegal. On: 


In the three preceding articles we have taken al 
view of the principal abſolute rights which appertall 
every Engliſhman, But in vain would theſe rights 
clared, aſcertained, and protected by the dead letter o 


(t) See the introduction to the great charter Ce it, 0 
anno 1207; wherein it is ſhewn that this ſtatute 4 tall 
conc ederdo, lu ppoſed to have been made in 34 Edw. I 19 
lity nothing more than a fort of tranſlation into Latin d 
(e fmatio cartarum 25 Edw. I. which was original pn 

in the Norman language. | Ro 


1 "4 
+28 
4 


7 of PERSON. . 55 141 
ir the conſtitution had provided no other method to 


n other auxiliary ſubordinate rights of the ſubje&, 
þ ſerve principally as barriers to protect and maintain 
late the three great and primary rights, of perſonal 
ty, perſonal * and private property. Theſe * 


THE tin. powers, and privileges of 5 
| of which I ſhall treat at large in the enſuing chapter. 


Tas limitation of the king's prerogative, by bounds 
tain and notorious, that it is impoſſible he ſhould ex- 
them without the conſent of the people. Of this alſo 
Il treat in its proper place. The former of theſe keeps 
viſlative power in due health and vigour, ſo as to 
it improbable that laws fhould be enacted deſtructive 
neral liberty: the latter is a guard upon the execu- 
ower, by reſtrainingrit from acting either beyond or 


e other. 


A THIRD ſubordinate right of every Engliſhman i is 


Since the law is in England the ſupreme arbiter of 
man's lite, liberty, and property, courts of juſtice 
at all times be open to the ſubject, and the law be 


(u), ſpoken in the perſon of the king, who in judg- 
of law (fays fir Edward Coke) (w) is ever preſent and 
ting them in all his courts, are theſe ; nulli vendemus, 
negabimus, aut diſte remus rectum vel juſtitiam: © and 
refore every ſubject, continues the fame learned au- 


4, by any other ſubje&, be he eccleſiaſtical or tempo- 


without any exception, may take his remedy by the 


dial, and ſpeedily without delay. It were endleſs to 


| (u) c. 29. (») 2 laſt. 88 · 


f 


their actual enjoyment. It has therefore eſtabliſned 


ntradiction to the ho. that are framed and eſtabliſhed 
of applying to the courts of juſtice for redreſs of in- 


adminiftered therein. The emphatical words of magna ; 


* for injury done to him in honig, in terris, vel per- 
rle of the law, and have juſtice and right for the 
ury done to him, freely without ſale, fully without any 


irate all the affirmative acts of parliament, wherein 
juſtice 
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juſtice is directed to be done according to the lay ff 
will of any judge; but is permanent, fixed, and unchay 


_ , verſions, or delays of juſtice, eſpecially by the prerogay 
are reſtrained. It is ordained: by magna carta (x), 


ſtatute 16 Car. I. c. 10. upon the diſſolution of thed 
of ſtarchamber, that neither his majeſty, nor his pl 


law) or by any other arbitrary way whatſoever to e 


Juſtice, and by courſe of law. 


J 
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land: and what that law is, every ſubje& knows; oi 
know if he pleaſes: for it depends not upon the ati 


able, unleſs by authority of parliament. p I ſhall how 
juſt mention a few zegative ſtatutes, whereby abuſe, | 


no freeman ſhall be outlawed, that is, put out of the; 
tection and benefit of the laws, but according to the} 
of the land. By 2 Edw. III. c. 8. and 11 Ric. II. e 
it is enacted, that no commands or letters fhall be} 
under the great ſeal, or RY little ſeal, the ſignet, or if 
ſeal, in diſturbance of the Jaw; or to diſturb or d 
common right: and, though ſuch commandments ſy 
come the judges ſhall not ceaſe to do right; which is 
made a part of their oath by ſtatute 18 Edw. III, |, 
And by 1 W. &M. ſt. 2. c. 2. it is declared, that 
pretended power of ſuſpending, or diſpenſing with lam 
the execution of Jaws by regal authority without col 
of parliament, is illegal. CS | 


Nor only the ſubſtantial part, or judicial deciſions 
the law but alſo the formal part, or method of proceel 
cannot be altered but by parliament : for, if oncet 
outworks were demoliſhed, there would be an inlet tt 
manner of innovation in the body of the law itſelf, 1 
king it is true, may ere& new courts of juſtice; but 
they muſt proceed according to the old eſtabliſned fom 
the common law. For which reaſon it is declared i 


council, have any juriſdiction, power, or author 
Engliſh bill, petition, articles, libel (which were the 
of proceeding in the ſtarchamber, borrowed from th 


or draw into queſtion, determine or diſpoſe of the Jana 
goods of any ſubjects of this kingdom; but that tte 
ought to be tried and determined in the ordinary coun 


2 


(x) c. 29. 


* 


I, 


% 


courſe of law is too defective to reach, there ſtill re- 


namely, the right of petitioning the king, or either 
of parliament, for the redreſs of grievances. In 
a we are told (y) that the czar Peter eſtabliſhed a law, 


oned two different miniſters of ſtate, In caſe he ob- 
l juſtice from neither, he might then preſent a third 


ed to offer ſuch third petition ; and grievances ſel- 


unity to redreſs them. 'The reſtrictions, for ſome 


g the ſubject be guilty of any riot or tumult; as 


ur, II. ſt. 1. c. 5. that no petition to the king, or ei- 
ouſe of parliament, for any alterations in church or 
ſhall be ſigned by above twenty perſons, unleſs the 
r thereof be approved by three juſtices of the peace 


don by the lord mayor, aldermen, and common- 
il; nor ſhall any petition be preſented, by more than 
rlons at a time. But, under theſe regulations, it is 
ed by the ſtatute x W. & M. ſt. 2. c. 2. that the 
ft hath a right to petition; and that all commitments 
roſecutions for ſuch petitioning are illegal. 


THz fifth and laſt auxiliary right of the ſubject, that 
lat preſent mention, is that of having arms for their 


Are 


() Monteſq. Sp. L. xii. 26. 
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jr there ſhould happen any uncommon injury, or in- ; 
ment of the rights before-mentioned, which the or- 


a fourth ſubordinate right appertaining to every indi- 


o ſubject might petition. the throne, till he had firſt 

on to the prince; but upon pain of death, if found to 
the wrong. The conſequence of which was, that no 
alling under the notice of the ſovereign, he had little 
are, which are laid upon petitioning. in England, are 
nature extremely different; and, while they promote 
irit of peace, they are no check upon that of liberty. 
only muſt be taken, left, under the pretence of peti- 


ned in the opening of the memorable parliament in 
and to prevent this, it is provided by the ſtatute 


major part of the grand jury, in the country; and | 


& ſuitable to their condition and degree, and ſuch as 
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are allowed by law. Which is alſo declared by the 
ſtatute 1 W. & M. ſt. 2. c. 2. and is E 
lowance, under due reſtrictions, of the natural no 
reſiſtance and ſelf-preſervation,' when the ſanQiond 
ciety and laws are found inſufficient t to > refrain the wi 
| of oppreſſion. 2 8 | 


In theſe ſeveral articles conſiſt the rights, or, * 


are frequently termed, the liberties of Engliſhmen; | 
ties more generally talked of, than thoroughly underk 


and yet highly neceſſary to be perfectly known and q 
dered by every man of rank or property, leſt his igng 
of the points whereon they are founded ſhould hum 
into faction and licentiouſneſs on the one hand, or aj 
lanimous indifference and criminal ſubmiſſion on thed 
And we have ſeen that theſe rights conſiſt, primaij 


the free enjoyment cf perſonal ſecurity, of perſonal 


ty, and of private property. So long as theſe rem 
violate, the ſubje& is perfectly free; for every ſpeci 
compulſive tyranny and oppreſſion muſt act in oppoſiti 


one or other of theſe rights, having no other object i 
which it can poſſibly be employed. To preſerye 


from violation, it is neceſſary that the conſtitution of 


liaments be ſupported in its full vigour; and limit 


tainly known, be ſet to the royal prerogative. And, l 
to vindicate theſe rights, when actually violated or att 
ed, the ſubjects of England are entitled, in the fir 
to the regular adminiſtration and free courſe of jule 
the courts of law; next to the right of petitioning the} 
and parliament for redreſs of grievances ; and laſtly# 
right of having and uſing arms for ſe]f-preſervatat 
defence. And all theſe rights and liberties it is ourl 
right to enjoy entire; unleſs where the laws of our cal 
have laid them under neceſſary reſtraints. Reſtrail 
themſelves ſo gentle and moderate, as will appear! 
farther enquiry, that no man of ſenſe or probity would 
to ſee them ſlackened. For all of us have it in ours 
to do every thing that a good man would defire to do 
are reſtrained from nothing, but what would be pem 
either to ourſelves or our fellow citizens, » * 


— 
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of our ſituation may fully juſtify the obſervation of; _ 
med French author, who indeed generally both thoughe*-© >) 8225 
wrote in the ſpirit of genuine freedom (2) ; and Who 15 
\ not ſcrupled to profeſs, even in the very boſom of 
native country, that the Engliſh is the only nation in 
world, where political or civil liberty is the dire& end 

ts conſtitution, Recommending therefore to the ſtudent 

ur laws a farther and more accurate ſearch into this ex- 

ve and important title, I ſhall cloſe my remarks upon 

ith the expiring wiſh of the famous father Paul to his 

try, © ESTO PERPETUA!” 


{z) Moateſq. Sp. L. xi. g. 
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V. are next to treat of the rights and duties of 
ſons, as they are members of ſociety, audk 
in various relations to each other. Theſe relation 
either public or private: and we will firſt conſider! 
that are public. 


Tu moſt univerſal public relation, by N 
connected together, is that of government; namen 
governors and governed, or, in other words, as magi 
and people. Of magiſtrates alſo ſome are ſupreny 
whom the ſovereign power of the ſtate reſides ; othen 
ſubordinate, deriving all their authority from the fun 
"magiſtrate, accountable to him for their conduct, and 
ing in an inferior ſecondary ſphere, 


£ Ix all tyrannical governments the ſupreme magiſtnq 
the right both of n n and of enforcing the laws, is 
in one and the ſame man, or one and the ſame body of mt 
and whereyer theſe two powers are united together, 
can be no public liberty, The magiſtrate may e 
nical laws, and execute them in a tyrannical manner, 
he is poſſeſſed, in quality of diſpenſer of juſtice, wi 
the power which he as legiſlator thinks proper to gel 
ſelf. But, where the legiſlative and executive author 
in diſtinct. hands, the former will take care not to gn 
latter witli ſo large a power, as may tend to the ſubve 
of its own independence, and therewith of the liber) 
the TubjeR. With us therefore in England this ſup 
wer is divided into two branches; the one legilati 
wit, the parliament, conſiſting of king, lords, and g 
mons; the other executive, conſiſting of the xing 


. 
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11 be the buſineſs of this chapter to conſider the Bri- 
\ parliament ; in which the legiſlative power, and (of 
ire) the fupreme and abſolute authority of the ſtate, is. 

ted by our conſtitution, nt, ox, py Oy 


Taz original or firſt inſtitution of parliaments is one of 
ple matters that lie ſo far hidden in the dark ages of an- 
uity, that the tracing of it. out is a thing equally diffi- 
t and uncertain. The word, parliament, itſelf (or 
loguium, as ſome of our hiſtorians tranſlate it) is com- 
atively of modern date; derived from the French, and 
ifying the place where they met and conferred together. 
was firſt applied to general aſſemblies of the ſtates under 
uis VII. in France, about the middle of the twelfth 
tury (a). But it is certain that, long before the intro- 
dtion of the Norman language into England, all matters 
importance were debated and ſettled in the great coun- 
s of the realm. A practice, which ſeems to have been 
verſal among the northern nations, particularly the 
mans (b); and carried by them into all the countries 
Europe, which they overran at the diſſolution of the 
man empire. Relics of which conſtitution, under va- 
us modifications and changes, are ſtill to be met with in 
diets of Poland, Germany, and Sweden, and the af. 
bly of the eſtates in France (c): for what is there now 
led the parliament is only the ſupreme court of juſtice, 
liſting of the peers, certain dignified eccleſiaſtics, and 
ges; which neither is in practice, nor is ſuppoſed to be 
theory, a general council of the realm. 


VITH us in England this general council hath been held 
emorially, under the ſeveral names of michel: ſynoib, or 
at council, 2z7chel-gemote, or great meeting, and more fre- 
© I wp 1 55 quently 


1) Mod. Un. Hiſt. xxiii. 307. The firſt mention of it in our 
ae law is in the preamble to the ſtatute of Weſtm. 1. 3 
I. A. D. 1272. (b) De minoribus rebus principes (on- 
nt, de maforibus omnes. Tac. de mor. Germ, c. 11. 

©) Theſe were aſſembled for the laſt time, A. D. 1561. (See 
nelocke of parl. c. 72.) or according to Robertſon, A. D. 
+ (Hiſt, Ch. V. i. 369.) . 


1 
/ 


x48 "The Riewrs' // Wl 


> > quently wwittena-gemote or the meeting of wiſe men. hw 
- alſo ſtyled in Latin, commune concilium regni, magnum od 
Lum regis, curia magna, conventus magnatum vel procmg 
afiſageneralis, and ſometimes communitas regni Anglia 
We have inſtances of its meeting to order the affairs of i 
kingdom, to make new laws, and to amend the old, or, 
_ Fleta(e) expreſſes it, zowis injurits emer ſis nova conflitun 
« remedia,” fo early as the reign of Ina king of them 
Saxons, Offa king of the Mercians, and Ethelbert yy 
Kent, in the ſeveral realms of the heptarchy. And, a 
their union, the mirrour (f) informs us, that king Alf 
ordained for a perpetual uſage, that theſe councils ſha 
meet twice in the year, or oftener, if need be, to treat oft 
government of God's people; how they ſhould keep the 
ſelves from ſin, ſhould live in quiet, and ſhould receive n 
Our ſucceeding Saxon and Daniſh monarchs held frequz 
councils of this ſort, as appears from their reſpective cd 
of laws; the titles whereof uſually ſpeak them to 
enacted, either by the king with the advice of his wittea 
gemote, or wiſe men, as, ( haec ſunt inflituta, quae Bau 
« rex conſilio ſapientum ſuorum inflituit ;** or to be enalk 
by thoſe ſages with the advice of the king, as, ** haecji 
ce judicia, guar ſapientes confilio regis Ethelftani 7 1 
or laſtly, to be enacted by them both together, as, Me 
«© ſunt inſtitutiones, quas rex Edmundus et epi copt lu a 
gc eas Juis 1755 tuerunt. 
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Ti HERE js alſo no doubt but theſe great cata . 
held regularly under the firſt princes of the Norman Me. 
Glanvil, who wrote in the reign of Henry the ſean - . 
ſpeaking of the particular amount of an amercement 1 . 
ſheriff's court, ſays, it had never yet been aſcertained Mh 
general aſſiſe, or aſſembly, but was left to the cuſtonj 
particular counties (g). Here the general aſſiſe is ſpobe 
as a meeting well not, and its ſtatutes or deciſou 
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(a) Glanvil. J. 13. e. 32, J. 9. c. 10.—Pref. 9 Rep.—2 luft 
(e) I 2. c. 2. (f) c. 1.4. 3. | 
(g) Duanta e debeat per nullam aſſiſam generalem deterni ] 
, fc d P pro canjuctudine ſingulerum comitatuum dabetur. 4.9. 3 
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tin a manifeſt contradiſtinction to cuſtoms, or the com- 
n law. And in Edward the third's time an act of pars 
ment, made in the reign of William the conqueror, was 
aded in the. caſe of the abbey of St. Edmund" OD 
gala allowed by the court (h). | 


HENCE it indiſputably appears, that parliaments, or. ge- 
ral councils, are coeval with the kingdom itſelf. Ho] 
ſe parliaments were conſtituted and compoſed, is another 
eſtion, which has been matter of great diſpute among 
r learned antiquarians ; and, particularly, whether the 
mmons were ſummoned at all; or, if ſummoned, at what 
riod they began to form a diſtin aſſembly. But it is not 
intention here to enter into controverſies of this ſort, 
jold it ſufficient that it is gener ally agreed, that in the main 
conſtitution of par liament, as it now ſtands, was marked 
tſo long 2go as the ſeventeenth year f king John, A. D. 
15, in the great charter granted by that prince; wherem 
promiſes to ſummon all arch-biſhops, biſhops, abbots, 
ls, and greater barons, perſonally ; and all other tenants 
chief under the crown, by the ſheriff and bailifts; to 
et at a certain place, with forty days notice, to aſſeſs 
Is and ſcutages when neceſſary, And this conſtitution has 
liſted in. fact at leaſt from the year 1266, 49 Hen. III: 
re being ſtill extant writs of that date, to ſummon knights, 
izens, and burgeſſes to parliament, I proceed therefore 
enquire wherein conſiſts this conſtitution of parliament, 
it now ſtands, and has ſtood for the ſpace of at leaft five 
ndred years. And in the proſecution of this enquiry, I 
| conſider, firſt, the manner and time of its aſſembling : 
ondly, i its conſtituent parts: thirdly, the laws and cuſtoms 
ting to parliament, conſidered as one aggregate body: 
nhly and fifthly, the laws and cuſtoms relating to each 
uſe, ſeparately and diſtinctly taken: fixthly, the methods 
proceeding, and of making ſtatutes, in both houſes ; 
l laſtly, the manner of the parliament's adjournment, - 
rogation, and diflolution, | 
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liament is regularly to be ſummoned by the king's unt! 


the royal prerogative, that no parkament can be coma 


| tat all the members, and each of the houſes, would x 


body, the part afſembled, or that which ſtays away? | 
therefore neceſſary that the parliament ſhould be called! 


ſucceſſor: for this revived parliament muſt have been 
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I. As to the manner and time of aſſembling. Then 


letter, iſſued out of chancery by advice of the privy com 
at leaſt forty days before it begins to fit. It is a brand 


by its own authority, or by the authority of any, except. 
king alone. And this prerogative is founded upon verjg 
reaſon. For, ſuppoſing it had a right to meet ſpontaneal 
without being called together, it is impoſſible to con 


unanimoully upon the proper time and place of mei 
and if half of the members met, and half abſented thn 
ſelves, who ſhall determine which is really the legiſlt 


gether at a determinate time and place: and highly becom 
its dignity and independence, that it ſhould be called ij 
ther by none but one of its own conſtituent parts: # 
of the three conſtituent parts, this office can only appeti 
to the king; as he is a ſingle perſon, whoſe will mi 


uniform and ſteady ; the firſt perſon in the nation, be 7 
ſuperior to both houſes in dignity; and the only brad ... 
the legiſlature that has a ſeparate exiſtence, and is ci erg 
of performing any act at a time when no parliament dec! 
being (i). Nor 1s it an exception to this rule that, by defe, 
modern ſtatutes, on the demiſe of a king or queen, if ti ogat 


be then no parliament in being, the laſt parliament re 
and is to fit again for ſix months, unleſs diſſolved by 


nally ſummoned by the crown. 


— 


/ | | | 

(i) By motives ſomewhat ſimiler to theſe the repudli 
Veaice was actuated, when towards the end of the ſeventh 
tury it aboliſhed the tribunes of the people, who were 4h 
choſen by the ſeveral diſtricts of the Venetian territory, and 
Nitated a doge in their ſtead ; in whom the executive por 
the ſtate at preſent reſides. For which their hiſtorians! 
aſſigned theſe, as the principal, reaſons, 1. The propity 
having the executive power a part of the legiſlative, 0 ſen 
to which the former annual magiſtrates were not admitted 
The neceflity of having a fingle perſon to convoke the f 
council when ſeparated, (Mod, Up, Hiſt. xxvii. 156.) 
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is true, that by a ſtatute, 16 Car. I. c. 1. it was enact- 
that, if the King neglected to call a parliament for three 
8, the peers might aſſemble and iſſue out writs for chooſ- 
one; and, in caſe of negle& of the peers, the conſti- 
ts might meet and elect one themſelves. But this, if 
put in practice, would have been liable to all the in- 
veniences I have juſt now ſtated; and the act itſelf was 
med ſo highly detrimental and injurious to the royal 
ogative, that 1t was repealed by ſtatute 16 Car. II. c. 
rom thence therefore no precedent can be drawn. 


7 is alſo true, that the convention- parliament, which 
ored king Charles the ſecond, met above a month before 
return ; the lords by their own authority, and the com- 
ps in purſuance of writs iſſued in the name of the keep- 
of the liberty of England by authority of parliament : 
that the ſaid parliament ſat till the twenty ninth of De- 
aber, full ſeven months after the reſtoration ; and enact- 
any laws, ſeveral of which are ſtill in force. But this 
for the neceſſity of the thing, which ſuperſedes all 
; for if they had not ſo met, it was morally impoſſible 
t the kingdom ſhould have been ſettled in peace. And 
firſt thing done after the king's return, was to paſs an 
declaring this to be a good parliament, notwithſtanding 
defect of the king's writs (j). So that, as the royal 
ogative was chiefly wounded by their ſo meeting, and 
he king himſelf, who alone had a right to object, con- 
ed to wave the objection, this cannot be drawn into an 
mple in prejudice of the rights of the crown. Beſides 
ſhould alſo remember, that it was at that time a great 
bt among the lawyers (k), whether even this healing act 
le it a good parliament z_ and held by very many in the 
ative : though it ſeems to have been too nice a ſcruple. 
d yet, out of abundant caution, it was thought neceſiary 
onfirm its acts in the next parliament, by ſtatute 13 
II. c. 7. & c. 14. | 5 


G 4 8 Ir 


(5) Stat, 12 Car. II. e. 1. (K) 1 Sid. 1. 


ceſſity as at the reſtoration; that is, upon a full comit 


of the individual members was confirmed by their cong 
rent reſolution, when they actually came together. 
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Ir is likewiſe true, that at the time of the reyd 
A. D. 1688, the lords and commons by their own auth 
and upon the fummons of the prince of Orange, (if 
wards king William) met in a convention, and there 
poſed of the crown and kingdom. But it muſt be n 
bered, that this afſembling was upon a like principle af 


that king James the ſecond had abdicated the goy 
and that the throne was thereby vacant ; which ſuppoſſ 


in ſuch a caſe as the palpable vacancy of a throne, it folk 
ex necefſitate rei, that the form of the royal writs mul 
laid aſide, otherwiſe no parliament can ever meet again, | 
let us put another poſſible caſe, and ſuppoſe, for the fake 
argument, that the whole royal line ſnould at any tine Her 
and become extinct, which would indiſputably vacate 
throne : in this fituation it ſeems reaſonable to preſu 
that the body of the nation, conſiſting of lords and « 
mons, would have a right to meet and ſettle the governme 
otherwiſe there muſt be no government at all. And i 
this and no other principle did the convention in 1688 
ſemble. The vacancy of the throne was precedent tot 
meeting without any royal ſummons, not a conſequend 
it. They did not aſſemble without writ, and then n 
the throne vacant ; but, the throne being previouſly un 
by the king's abdication, they aſſembled without writ, cor 
they muſt do if they aſſembled at all. Had the throne! 
full, their meeting would not have been regular; but, 
was really empty, ſuch meeting became abſolutely neceix 
And accordingly it is declared by ſtatute x W. & M. 
c. 1. that this convention was really the two houſes off 
hament, notwithſtanding the want of writs or other de | an 
of form. So that, notwithſtanding theſe two capt” 
ceptions, which were juſtifiable only on a principled 
ceſſity, (and each of which, by the way, induced" 
lution in the government) the rule laid down is mg? 
certain, that the king, only, can convoke a paxliameth 


4 * 
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yp this by the antient ſtatutes of the realm (1), he is 
4 to do every year, or oftener, if need be. Not that 
's, or ever was, obliged by theſe ſtatutes to call a new 
lament every year; but only to permit a parliament to 
annually for the redreſs of grievances, and diſpatch of 
neſs, / need be. Theſe laſt words are ſo looſe and 
zue, that ſuch of our monarchs, as were inclined to 
ern without parliaments, neglected the convoking them, 
etimes for a very conſiderable period, under pretence 
t there was no need of them. But to remedy this, 
the ſtatute 16 Car. II. c. 1. it is enacted, that the ſit- 
and holding of parliaments ſhall not be intermittec 
ve three years at the moſt. And by the ſtatute 1 W. & 
|, 2. c. 2. it is declared to be one of the rights of 
people, that for redreſs of all grievances, and for 
amending, ſtrengthening, and preſerving the laws, par- 
ents ought to be held frequently. And this indefinite 
uency is again reduced to a certainty by ſtatute 6 W. & 
c. 2. which enacts, as the ſtatute of Charles the ſecond 
done before, that a new parliament ſhall be called with- 
hree years (m) after the determination of the former. 


I. THz conſtituent parts of a' parliament are the next. 
ts of our enquiry. And theſe are, the king's majeſty, 
ng there in his reyal political capacity, and the three 
es of the realm; the lords ſpiritual, the lords tempo 
(who fit, together with the king, in one honſe) and 
ommons, who fit by themſelves in another. And the 
and theſe three eſtates, together, form the great cor- 
tion or body politic of the kingdom (n), of which the 
is ſaid to be caput, frinci;ium, et finis. For upon 
coming together the king meets them, either in per- 
or by repreſentation z without which there can be no 
aning of a parliament (o): and he alſo has alone the 
er of diſſolving them. 

G 5 * 
4 Edw. IH. c. 14 36 EA. III. c. 10. 


) This is the ſame perio:!, that is allowed in Sweden for 
''ting their general diets of parliamentary afſerablies, Mod, 

Diſt. xx xiii. 16, ; | 

Ahh. r, 2. Stat, 1 Elis, e. 3 Hale of Parl. 1, 

4 laſt, 6, 


| ſoon become tyrannical, by making continual encruy 
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Ir is bighly os for . the babe of & 
conſtitution, that the executive power ſhould be a brad 
though not the whole, of the legiſlature. The total u 
of them, we have ſeen, would be productive of erm 
the total disjunction of them for the preſent, woll 
the end produce the ſame effects, by cauſing that wi | 
againſt which it ſeems to provide. The legiſlature o 


ments, and gradually aſſuming; to itſelf the rights of ic 
executive power. Thus the long parliament of Charles 
firſt, while it acted in a conſtitutional manner, with io. 
royal concurrence, redreſſed many heavy grievances ul { 
eſtabliſhed many falutary laws. But when the two had 
aſſumed the power of legiſlation, in excluſion of the ny 
authority, they ſoon after aſſumed likewiſe the reins of r f 
minittration ; and, in conſequence of theſe united po c 
overturned both church and ſtate, and eſtabliſſied a we 
opprxſſion than any they pretended to remedy. To hit 
therefore any ſuch encroachments, the king is him. p: 
part of the parliament : and as this is. the reaſon of his Het 
ſo, very properly therefore the ſhare of legiſlation, i m 
the conſtitution has placed in the crown, conſiſts Mate 
power of 1 eeding, rather than rejolving ; this being ful 
ent to anſwer the end propoſed, For we may apply toll 
royal negative, in this inſtance, what Cicero obſcrre WW lib 
the negative of the Roman tribunes, that the crown has 
any power of doing wrong, but" merely of preventing wlll :7 
from being done (p). The crown cannot begin of itiell W:izr 
alterations in the prefent eſtabliſhed law; but it may es 
prove or diſapprove of the alterations ſuggeſted and ker 
ſented to by the two houſes. The legiſlative therefore 
not abridge the executive power of any rights which iti Tur 
has by law, without its own conſent; ſince the lau n of | 
perpetually ſtand as it now does, unleſs all the powers dill 
agree to alter it. And herein indeed confiſts the true 
lence of the Engliſh government, that all the ey 400 


(p) Sula tribunis plebis ſua lege injuriae fu ciendae polyp 
aderiity auxilii ſerendi religuit. De LI. 3. 9. ; 
: ER | ) Cy 


A 


L a mutual check upon each other. In the legiſlature, 


ck upon the people; by the mutual privilege of reject- 


bs both, which preſerves the executive power from en- 
chments. And this very executive power is again 
cked and kept within due bounds by the two houſes, 
ough the privilege they have of enquiring into, impeach- 
;, and puniſhing the conduct (not indeed of the king(q), 
ich would deſtroy his conſtitutional independence; but 
ich is more beneficial to the publick) of his evil and per- 
ious counſellors. Thus every branch of our civil po- 
\ ſupports and is ſupported, regulates and is regulated, 
the reſt : for the two Houſes naturally drawing in two 


r ſtill different from them both, they mutually keep 
h other from exceeding their proper limits ; while the 
ole is prevented from ſeparation, and artificially con- 
ed together by the mixed nature of the crown, which 
a part of the legiflative, and the ſole executive magiſtrate. 


machine of government in a direction different from 
at either, acting by itſelf, would have done; but at the 
time in a direction partaking of each, and formed 


liberty and happineſs of the community. 


Ler us now conſider theſe conſtituent parts of the ſo- 
eign power, or parliament, each in a ſeparate view. The 
gs majeſty will be the ſubje& of the next, and many 
ſequent chapters, to which we muſt at preſent refer. 


Tux next in order are the ſpiritual lords. Theſe con- 
of two arch-biſhops, and twenty-four biſhops ; and at 
diſſolution.of monaſteries by Henry VIII. conſiſted like- 
ſe of twentyrſix mitred abbots, and two priors (r): a 
j conſiderable body, and in thoſe times equal in num- 
to the temporal nobility (). All theſe hold, or are 

| | ſuppoſed 


%) Stat, 12 Car. II. c. 5 Seld. tit, h | 
\ Co, 1 30. (r) Seld. tit. 8 2. 6 27 


people are a check upon the nobility, and the nobility a 


what the other has reſolved: while the king is a check 


ections of oppoſite intereſt, and the prerogative in ano- 


e three diſtindt powers in mechanics, they jointly impel 


tof all; a direction which conftitutes the true line of 


. * 
* * 
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156 The Rienrs Boot! 
ſuppoſed to hold, certain antient baronies under the ki 
for William the conqueror thought proper to change 
ſpiritual tenure, of frankalmoign or free alms, under wi; 
the biſhops held their lands during the Saxon govermne 
into the feodal or Norman tenure by barony; which i 
jected their eſtates to all civil charges and afſeſiments, f 
which they were before exempt (s): and, in right of iy 
ceſſion to thoſe baronies, which were unalienable from t 
reſpeclive dignities, the biſhops and abbots obtained ti 
ſeats in the houſe of lords (t). But though theſe lords i 
ritual are in the eye of the law a diſtinct eſtate from! 
lords temporal, and are ſo diſtinguiſſed in moſt of g 
acts of parliament, yet in practice they are uſually blend 
together under the one name of the lords; they intem 
in their votes; and the majority of ſuch intermixture hin 
both eſtates. And, from this want of a ſeparate aflent 
and ſeparate negative of the prelates, ſome writers hy 
argued (u) very cogently,'that the lords ſpiritual and tay 
poral are now in reality only one eſtate (w) ; which is 
queſtionably true in every effectual ſenſe, though the ai 
ent diſtinction between them ſtill nominally continues. 
if a bill ſhould paſs their houſe, there is no doubt of itsy 
lidity, though every lord ſpiritual ſhould vote againf 
of which Selden (x), and fir Edward Coke (y), give mat 
inſtances: as, on the other hand, I preſume. it would 
equally good, if the lords temporal preſent were inten 
to the biſhops in number, and every one of thoſe 'tempit 
lords gave his vote to reje& the bill; though this fir I 
ward Coke ſeems to doubt of (2). 5 1 : 
(+) Gilb. Hiſt. Exch. 35, Spelm. W. I. 291. 
(t) Glanv. 7. 1. Co. Lit. 97. Seld, tit. hon. 2. 5. 19 
(u) Whitelocke on Parliam. c. 72. Warburt, Alliance 
4. 6. . | | (W) Dyer. 60. 5 
(x) Baronage. p. 1. c. 6. The a& of uniformity, 1 Elze! 
was paſſed with the diticnt of all the biſhops ; (Gibl. coc 
2080) and therefore the ſlyle of lords ſpiritual ĩs omiited throu 
out the whole. | „ 
() 2 loſt. 385,6, 7. See Keilw. 184; where it ih 
by the judges, 7 Hen. VIII. chat the king may hold a parka 
without any ipiritual lords, This was alſo exemplified in e 
in the two firit parliaments of Charles II; wherein no bil 
were lummoned, till after the repeal of the ſtatute 16 Car, lf 


27. by ſtatute 13 Car. II. it 1. c. 2, (z) 4 loſt. 25 1 
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as lords nd conſiſt of all the peers of the realm 
rely lords of parliament)(a) by whatever title of nobility 
of which dignities we ſhall ſpeak: more hereafter. 
creation, as do all new-made ones; others, ſince the 


een peers, who repreſent the body of the Scots nobility. 
cir number is indefinite, and may be encreaſed at will 
the power of the crown : and once, in the reign of queen 
e, there was an inſtance of creating no leſs than. twelve 
ether; in contemplation of which, in the reign of king 
orge the firſt, a Bill paſſed the houſe of lords, and was 
Intenanced by the then miniſtry; for limiting the num- 
of the peerage. This was thought by ſome to promiſe 


created lords. But the Bill was ill-reliſhed and miſ- 
ied in the houſe of commons, whoſe leading members 
e then deſirous to keep the avenues to the other houſe 
open and eaſy as poſſible. 3 


Tax diſtintion of rank and honours is neceſſary in 
y well-governed ſtate : in order to reward ſuch as are 
nent for their ſervices to the public, in a manner the 
lt deſirable to individuals, and yet without burthen to 
community; exciting thereby an ambitious yet lauda- 
ardor, and generous emulation in others. And emula- 
„ or virtuous ambition, is a ſpring of action which, 
erer dangerous or invidious in a mere republic or un- 
adeſpotic ſway, will certainly be attended with good 
s under a free monarchy ; where, without deſtroying 
xiltence, its exceſſes may be continually reſtrained by 
ſuperior power, from which all honour is derived. 
h aſpirit, when nationally diffuſed, gives life and vigour: 
ie community; it ſets all the wheels of government in 
(a) Staunford. P. C. 153, 


e biſhops not being in ſtriftneſs held to be ſuch, but 
nguilhed 3 dukes, marquiſſes, earls, viſcounts, or ba- 
ne of theſe ſit by deſcent, as do all antient peers; ſome | 


on with Scotland, by election, which is the caſe of the 


reat acquiſition to the conſtitution, by reſtraining the 
ogative from gaining the aſcendant in that auguſt aſ- 
bly, by pouring in at pleaſure an unlimited number ot 
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motion, which under a wiſe regulator, may be dire 
any beneficial purpoſe ; and thereby every individual , 
be made ſubſervient tothe public good, while he p 
means to promote his own particular views. A bahl 
nobility is alfo. more peculiarly neceſſary in our mixel iq 
compounded conſlitution, in order to ſupport the right 
both the crown and the people, by forming a bariz 
| withſtand the encroachments of both. It creates and 
ſerves that gradual ſcale of dignity, which proceeds fy 

the peaſant to the prince; riſing like a Pyramid fron 
broad foundation, and diminiſhing to a point as it rie: n. 
is this aſcending and contracting proportion that adds aj 
lity to any government; for when the departure is ſudk 
from one extreme to another, we may pronounce that n 
to be precarious. The nobility therefore are the pill 
which are reared from among the people, more imme 
ately to ſupport the throne; and if that falls, they n 
alſo be buried under its ruins. Accordingly, when in! 
laſt century the commons had determined to extirpate i 
narchy, they alſo voted the houſe of lords to be ulelehlliiit 
dangerous. And ſince titles of nobility are thus expeddiiſcs 
in the ſtate, it is alſo expedient that their owners es, 
form an independent and ſeparate branch of the legiſlata 
If they were confounded with the maſs of the people, W's) 
like them had only a vote in electing repreſentatives, ts 
privileges would ſoon be borne down and overwhelmed « 
the popular torrent, which would effectually level al Ms"! 
tinctions. It is therefore highly neceſſary that the body 
_ nobles ſhould have a diſtinct aſſembly, diftin&t deliberat it, v 
and diſtin powers from the commons. 


Fut commons conſiſt of all ſuch 4 men of any prope 
in the kingdom, as have not ſeats in the houſe of W " 
every one of which has a voice in parliament, either; 
ſonally, or by his repreſentatives. In a free ſtate, # 
man, who is ſuppoſed a free agent, ought to be, in la 
meaſure, his own governor z and thanfors a branch at 
of the legillative power ſhould refide in the whole © 
af the people. And this power, when the territories ot 
Rate are ſmall and its citizens eaſily known, ſhould 

„ exert 


£ 
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reiſed by the people in their aggregate or collective ca- 
ity, as was wiſely ordained in the petty republics of 


will be highly inconvenient, when the public territory 
tended to any confiderable degree, and the number of 
ens is encreaſed, Thus when, after the focial war, 
he burghers of Italy were admitted free citizens of 
me, and each had a vote in the public aſſemblies, it be- 
e impoſſible to diftinguiſh the ſpurious from the real 
er, and from that time all elections and popular deliber- 
ns grew tumultuous and diſorderly ; which paved the 
for Marius and Sylla, Pompey and Caefar, to trample 
the liberties of their country, and at laſt to diſſolve the 
nmonwealth, In ſo large a ſtate as ours it is therefore 
wiſely contrived, that the people ſhould do that by 
ir repreſentatives, which it is impracticable to perform 
perſon : repreſentatives, choſen by a number of minute 

ſeparate diſtricts, wherein all the voters are, or eaſily 
y be, diſtinguiſhed. The counties are therefore repre- 
ted by knights, elected by the proprietors of lands: the 
es and boroughs are repreſented by citizens and bur- 


reſt of the nation; much in the ſame manner as the 
ghers in the diet of Sweden are choſen by the corporate 
ns, Stockholm ſending four, as London does with us, 
ter cities two, and ſome only one (b). The number of 
loliſh repreſentatives is 513, and of Scots 45; in all 588. 
devery member, though choſen by one particular diſ- 
ft, when elected and returned ſerves for the whole realm. 


al: not barely to advantage his conſtituents, but the 
mon wealth; to adviſe his mejeſty (as appears from the 
It of ſummons) (c) * de communi conſilio ſu} er negotits 
ubuſdam arduis et urgentibus, regem, flatum et defen- 
mem regni Angliae et eccleſiae Anglicanae concernenti- 
$i.” And therefore he is not bound, like a deputy in 
united provinces, to conſult with, or take the advice, of 
conſtituents upon any particular point, unleſs he himſelf 
ks it proper or prudent fo to do. 

| THESE 
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ce, and the firſt rudiments of the Roman ſtate. ' But 


es, choſen by the mercantile part or ſuppoſed trading 


the end of his coming thither is not particular, but ge- 
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Tuns are the. conſtituent en of a ren 
Tink the lords ſpiritual and temporal, and the comm, 
Parts, of which each is ſo neceſſary, that the conſent ij 
three is required to make any new law that ſhall bini 
ſubject. Whatever is enacted for law by one, or by g 
only, of the three is no ſtatute; and to it no regard is4 
unleſs in matters relating to their own privileges, þ 
though, in the times of madneſs and anarchy, the un 
mons once paſſed a vote (d), “that whatever is enaQl 
declared for law by the commons in parliament aſkn 
« bled hath the force of law; and all the people of f 
„nation are concluded thereby, although the conſent a 
* concurrence of the king or houſe of peers be net þ; 
« thereto ;” yet, when the conſtitution was reſtored ins 
its forms, it was particularly enacted by ſtatute 13 Car, 
c. 1. that if any perſon ſhall malicioully or adviſedly af 
that both or either of the houſes of parliament have 
legiſlative authority without the king, ſuch perſon {hall i 
cur all the penalties of a praemunire. 


III. Wr are next to examine the laws and cuſtoms 
lating to parliament, thus united * and conſidered! 
one aggregate body. : ve | 

The power and Aach den of parliament, 1 fir E. 
ward Coke (e), is ſo tranſcending and abſolute, that it ca 
not be confined, either for cauſes or perſons, within M ha. 
bounds, .. And of this high court he adds, it may be ui 
faid . antiguitatem ſees, eft vetilſtiſima; ji dignitattl 
« oft honoratifſima ; fi juridictionem, eft caf aciſſima”, Ithi 
ſovereign and uncontrolable authority in making, conan 
ing, enlarging, reſtraining » abrogating, repealing, reviviy 
and expounding of lime, concerning matters of all poor. r 
denominations, eccleſiaſtical, or temporal, civil, nulta..1 
maritime, or criminal: this being the place where that... 
ſolute deſpotic power, which muſt in all governments ich 


ſomewhere, is entruſted by the conſtitution of theſe ku 
dong 


(4) 4 Jan, 1648. e bn 6 | 
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'« All miſchiefs and grievances, operations and reme- 
, that tranſcend the ordinary courſe of the laws, are 
hin the reach of this extraordinary tribunal. It can re- 
late or new model the ſucceſſion to the crown; as was 
e in the reign of Henry VIII. and William III. It can 
r the eſtabliſned religion of the land; as was done in a 
jety of inſtances, in the reigns of king Henry VIII. and 
three children. It can change and create afreſh even 
conſtitution of the kingdom and of parliaments them- 
res; as was done by the act of union, and the ſeveral 
tutes for triennial and ſeptennial elections. It can, in 
rt, do every thing that is not naturally impoſſible ; and 
refore ſome have not ſcrupled to call its power, by a fi- 
e rather too bold, the omnipotence of parliament. True 
„ that what the parliament doth, no authority upon 
h can undo. So that it is a matter molt eſſential to the 
erties of this kingdom, that ſuch members be delegated 
this important truſt, as are moſt eminent for their pro- 
y, their fortitude, and their knowledge ;z for it was a 
own apothegm of the great lord: treaſurer Burleigh, 
that England could never be ruined but by a parlia- 
ment :” and, as fir Mathew Hale obſerves (f), this be- 
the higeſt and greateſt court, over which none other can 
re juriſdiction in the kingdom, if by any means a miſ- 
rernment ſhould any way fall upon-it, the ſubjects of 
s kingdom are left without all manner of remedy. To 
lame purpoſe the preſident Monteſquieu, though I truſt 
d haſtily, preſages (g); that as Rome, Sparta, and Car- 
ige have loſt their liberty and periſhed, fo the conſtituti- 
of England will in time loſe its liberty, will periſh ; it 
i! periſh, whenever the legiſlative power ſhall become 
re corrupt than the executive. 


IT, muſt be owned that Mr. Locke (h), and other theo- 
cal writers, have held, that * there remains ſtill inhe- 
rent in the people a ſupreme power to remove or alter 
the legiſlative, when they find the legiſlative act con- 
tary to the truſt repoſed in them: for when ſuch truſt 

| «16 
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162 The RignmTs 3 Bog 
t is abuſed, tit is thereby forfeited, and devolves to 
« who gave it.” But however juſt this concluſion may 
in theory, we cannot adopt it, nor argue from it; » 
any diſpenſation of government at preſent actually exit 
For this devolution of power, to the people at largy 
cludes in it a diſſolution of the whole form of Sovernn 
eſtabliſhed by that people; reduces all the membe 
their original ſtate of equality; and, by annihilating te 
vereign power, repeals all poſitive laws whatſoever he 
enacted. No human laws will therefore ſuppoſe a 
which at once muſt deſtroy all law, and compel maj 
| build afreſh upon a new foundation; nor will they nd 
proviſion for ſo deſperate an event, as muſt render all ly 
proviſions ineffectual. So long therefore as the Eng 
conſtitution laſts, we may venture to affirm, that thepn 
of parliament is abſolute and without control, 


| 


In order to prevent the miſchiefs that might an? 
placing this extenſive authority in hands that are d 
incapable, or elſe improper, to manage it, it is pron 
by the cuſtom and law of parliament (i), that no one 
ſit or vote in either houſe, unleſs he be twenty one yen 
age. This is alſo expreſsly declared by ſtatute 7 & 81 
III. c. 25. with regard to the houſe of commons; dai 
having ariſen, from ſome contradictory adjudications, 
ther or no a minor was incapacitated from fitting in 
houſe (k). It is alſo enacted by ſtatute 7 Jac. I, c. hic 
no member be permitted to enter the houſe of comm 
till he hath taken the oath of allegiance before thei 
ſteward or his deputy : and by 30 Car. II. ſt. 2. and1v 
I. c. 13. that no member ſhall vote or fit in either bd 
till he hath in the preſence of the houſe taken the cat 
allegiance, ſupremacy, and abjuration, and ſubſcribed 
repeated the declaration againſt tranſubſtantiation, an 
vocation of ſaints, and the ſacrifice of the maſs. A 
unleſs naturalized, were likewiſe by the law of parlia 

incapable to ſerve therein (I): and now it is enaftth 
| | | | 5 tal v 
(i) Whitelocke, c. 50. 4 Inft. 47. 1 Th 

(K) Com. Journ. 16 Dec. 1690. e 

(1) Com. Jour. 10 Mar. 1623. 18 Febr. 1625. ny 
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te 12 & 13 W. III. c. 2. that no alien, even though 
e naturalized, ſhall be capable of being a member of 
F houſe of parliament. And there are not only theſe 
ling incapacities; but if any perſon is made a peer by 
ing, or elected to ſerve in the houſe of commons by 
people, yet may the reſpective houſes upon complaint 
ny crime in ſuch'perſon, and proof thereof, adjudge 
diſabled and incapable to fit as a member (m) ; and 
by the law and cuſtom of parliament. 


ok, as every court of juſtice hath laws and cuſtoms 
ts direction, ſome the civil and canon, ſome the com- 
law, others their own peculiar laws and cuſtoms, fo 
high court of parliament hath alſo its own peculiar law, 
ad the Jex et conſuetudo farliamenti ; a law which fir 
ard Coke (n) obſerves, is ab omnibus quaerenda, 4 
ultis ignorata, a faucis cognita. It will not therefore 
xpeted that we ſhould enter into the examination of 
law, with any degree of minuteneſs : ſince, as the 
learned author aſſures us (o), it is much better to be 
ed out of the rolls of parliament, and other records, 
by precedents, and continual experience, than can be 
elled by any one man. It will be ſufficient to obſerve, 
the whole of the law and cuſtom of parliament has its 
nal from this one maxim; © that whatever matter 
riſes concerning either houſe of parliament ought to 
e examined, diſcuſſed, and adjudged in that houſe to 
bich it relates, and not elſewhere,” Hence, for in- 
e, the lords will not ſuffer the commons to interfere in 
ing the election of a peer of Scotland; the commons 
not allow the lords to judge of the election of a bur- 
nor will either houfe permit the ſubordinate courts of 
to examine the merits of either caſe. But the maxims 

which they proceed, together with the method of 
eeding, reſt entirely in the breaſt of the parliament it- 


} _ are not defined and aſcertained: by any particular 
aws, h 


Ye: THE 
) Whitelocke of parl. ch. 102. See Lords“ Journ. 3 May 
. 13 May 1624. 26 May, 1728. Com. Journ, 14 Feb. 
, 21 Jun. 1628. 9 Nov. 21 Jan. 1640. 6 Mar. 1676. 6 
7. 17 Feb. 1769. . 
i Inſt, 11. (o) 4 Iſt. go. 
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immunities as antient as Edward the confeſſor; in 
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Tur 1 of parliament are likewiſe very 
indefinite. ' And therefore when in 31 Hen. VI. the 
of lords propounded a queſtion to the judges concen 
them, the chief juſtice, fir John F orteſcue, in the nay 
his brethren, declared, © that they ought not top 
& anſwer to that queſtion : for it hath not been uſed 
© time that the juſtices ſhould in any wiſe deternip 
“ privileges of the high court of parliament, For ity 
© high and mighty in its nature, that it may make 
and that which is law, it may make no law: af 
determination and knowledge of that privilege be 
« to the lords of parliament, and not to the jultices( 
Privilege of parliament was principally eſtabliſhed, ind 
to protect its members not only from being molel 
their fellow- ſubjects, but alſo mare eſpecially from by 
oppreſſed by the power of the crown. If therefore al 
privileges of parliament were once to be ſet down and 
certained, and no privilege to be allowed but what wash 
fined and determined, it were eaſy for the executive p 
to deviſe ſome new caſe, not within the line of pri 
and under pretence thereof to harraſs any refractu n 
ber and violate the freedom of parliament. The dy 
and independence of the two houſes are therefore in in 
meaſure preſerved by keeping their privileges dell 
Some however of the more notorious privileges of te eet 
bers of either houſe are, privilege of ſpeech, of perlay 
their domeſtics, and of their lands and goods. As 0880: 

firſt, privilege of ſpeech, it is declared by the ſtatute i 
& M. ſt. 2. c. 2. as one of the liberties of the people, 
the freedom of ſpeech, and debates, and proceedug 
* parliament, ought not to be impeached or queſtion 
any court or place out of parliament.” And thi 
dom of ſpeech is particularly demanded of the king in 
ſon, by the ſpeaker of the houſe of commons, at the 

ing of every new parliament. So likewiſe are thed 
privileges, of perſon, ſervants, lands and goods: Wi 


law 5 (ꝗ) we . this precept, ad N — 
ö 66 


: (p) Seld, Baron3ge. part. e (4) cap. „ W 
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moniti Int, five per ſe quid agerdum habuerint,. fit 
na fax : and fo too in the old Gothic conſtitutions, . 
nditur haec pax et ſecuritas ad quatuordecim dies, 
wocato regni ſenatu (r).“ This includes not only pri- 
from illegal violence, but alſo from legal arreſts, and 
s by proceſs from the courts of law. To aſſault by 
nce a member of either houſe, or his menial ſervants, 
igh contempt of parliament, and there puniſhed with 
tmoſt ſeverity. It has likewiſe peculiar penalties an- 
| to it in the courts of law, by the ſtatutes 5 Hen, 
6. and 11 Hen. VI. c. 11. Neither can any mem- 
either houſe be arreſted and taken into cuſtody, nor 
| with any proceſs of the courts of law; nor can his 
il ſervants be arreſted ; nor can any entry be made on 
ands; nor can his goods be diſtrained or ſeiſed 
ut a breach of the privilege of parliament, | 


HESE privileges however, which derogate from the 
on law, being only indulged to prevent the member's 
> diverted from the public buſineſs, endure no longer 
the ſeſſion of parliament, ſave only as to the free- 
of his perſon : which in a peer is for ever ſacred 
inviolable ; and in a commoner for forty days after 
prorogation, and forty days before the next appoint- 
eeting (s); which is now in effect as lung as the par- 
nt ſubſiſts, it ſeldom being prorogued for more than 
core days at a time. As to all other privileges which 
& the ordinary courſe of juſtice, they ceaſe by the 
tes 12 W. III. c. 3. and 11 Geo. II. c. 24. immedi- 
after the diſſolution or prorogation of the parliament, 
journment of the houſes for above a fortnight; and 
g theſe receſſes a peer, or member of the houſe of 
nons, may be ſued like an ordinary ſubject, and in 
quence of ſuch ſuits may be diſpoſſeſſed of his lands 
goods. In theſe caſes the king has alſo his preroga- 
he may ſue for his debts, though not arreſt the perſon 
ember, during the ſitting of parliament ; and by ſta- 
& 3 Ann. c. 18. a member may be ſued during the 
5 of parliament for any miſdemeſnor or breach of 
Weroh, de jure Goth, J. 3. c. 3. (s) 2 Lev. 72. 


4 
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truſt in a public office. Likewiſe, for the benefit of 
merce, it is provided by ſtatute 4 Geo. III. c. 33. thy 
trader, having privilege of parliament, may be ſery 
legal proceſs for any juſt debt, (to the amount of | 
and unleſs he makes ſatisfaction within two moni 
mall be deemed an act of bankruptcy ; and that cond 
ons of bankrupt may be iſſued againſt ſuch privileg 
ders, in like manner as againſt any other. 


THE only way by which courts of juſtice, could 
ently take cognizance of privilege of parliament wy 
writ of privilege, in the nature of a ſuper ſedeat, to d 
the party out of cuſtody when arreſted in a civil ful 
For when a letter was written by the ſpeaker to the ju 
to ſtay proceedings againſt a privileged perſon, they i 
ed it as contrary to ”" oath of office (u). But ſug 
ſtatute 12 W. III. c. . which enacts, that no pin | 


been held that fuck erp is ; irvegular ok initio, and 
the party may be diſcharged upon motion (w). It h 
obſerved, that there is no precedent of any ſuch wn 
privilege, but only in civil ſuits ; and that the ſtan 
x Jac. I. c. 13. and that of king William (which m 
ſome inconveniences ariſing from privilege of parhan 
ſpeak only of civil actions. And therefore the chi 
privilege hath been uſually guarded with an exception 
the caſe of indictable crimes (x); or, as it hath bel 
_ quently expreſſed, of treaſon, felony, and byeach (ori 
ty) of the peace (y). Whereby it: ſeems to have ben 
derſtood that no privilege was altowable to the men 
their families, or ſervants, in any crime whatſoever; 
all crimes are treated by the law as being contra pam 
mini regis, And inſtances have not been wanting, vl 
in privileged perſons have been convicted of miſdemel 
and committed, or proſecuted to. outlawry, even il 
middle of a ſeſſion (z) ; which Feen — 


(t) Dyer. 59. 4 Pryn. Breu. Furl. 785. 55 

(u) Latch. 48. Noy. 83. (w) Stta. 153 
(x) Com. Journ. 17 Aug 1641. 
(y) 4 Inſt. 25 Com. Jours. 20 May 1675. 

(2) Mud. 16. Ba, IV. in Scacab.— Lord Raym. 1%. 
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ved the ſanction and approbation of parliament (a). 
hich may be added, that, a few years ago, the caſe of 
ing and publiſhing ſeditious libels was reſolved by both 
25 (b) not to be entitled to privilege; and that the rea- 
upon which that caſe proceeded (c), extended equally 
very indictable offence. 80 that the chief, if not the 

, privilege of parliament, in ſuch caſes, ſeems to be 
joht of receiving immediate information of the impri- 
nent or detention of any member, with the reaſon for 
h he is detained; a practice that is daily uſed upon 

[lighteſt military accuſations, Preparatory to a trial by 
urt martial (d); and which is recognized by the ſeveral 
porary ſtatutes for ſuſpending the habeas corpus act (e), 
reby it is provided, that no member of either houſe 
be detained, till the matter of which he ſtands fuſ- 
ad, be firſt communicated, to the houſe of which he is 
mber, and the conſent of the faid houſe:obtained for 
ommitment or detaining. But yet the uſage has uni- 
been, ever ſince the revolution, that the communi- 
n has been ſubſequent to the arreſt, | 


#8SE are the general heads of the laws and coin 


ing to parliament, conſudered as one agg egate body. 
will next proceed to 


v. Tus laws and cuſtoms relating to the houſe of 
in particular. 'Phefe, if we exclade their judicial 
cy, which will be more properly treated of in the 
| and fourth books of 2 will take 
but little of our time. 


ur very antient privilege.is that declared by the char- 
f the foreſt (f), confirmed in parliament, g Hen. III; 
that every lord ſpiritual or temporal ſummoned to par- 
ent, and paſſing through the king's foreſts, may, both 
bing and returning, kill 0 one or two of the king's deer 
without 


Com. Journ. 16 May 1726. 

Com. Journ. 24 Nov. Lords“ Journ. 29 Nov. 1) 63. 

| Lords Proteſt. 2514. (4) Com, Journ. 20 Apr. 1782. 
} particularly 17 918 II. g. ©, (f) C. Ils 
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not ſeem to take the king's veniſon by vs 


of peers, and to ſuffer no changes or amendments i 


| wr 4 Iaſt. 48. 
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without warrant; in view of che foreſter, if he bes 
ſent ; or on blowing a horn if he be abſent, that he 1 


| In the next place they have a right to be attended, 
conſtantly are, by the judges of the court of king's b 
and common pleas, and ſuch of the barons of the exche 
as are of the degree of the coif, or have been made {os 
at law; as likewiſe by the maſters of the court of d 
cery : for their advice in point of law, and for the on 
dignity of their proceedings. The ſecretaries of lat, 
attorney and ſolicitor general, and the reſt of the kh 
learned counſel being ſerjeants, were alſo uſed to atten 
houſe of peers, and have to this day their regular 
of ſummons iſſued out at the beginning of every ja 
ment (g): but, as many of them have of late years | 
members of the hvuſe of commons (b), their n tend 
here 1 is fallen into diſuſe, 


Ax OTHER privilege i is, that every peer, by licence 
tained from the king, may make another lord of parlia 
his proxy, to vote for him in his abſence (i). Ap 
lege, which a member of the other houſe can by non 
have, as he himſelf is but a my for a nen fd 


people (k). 


EACH peer has alſo a right, by leave af the houſe, 
a vote paſles contrary to his ſentiments, to enter his di 
on the journals of the houſe, with the reaſons for ſuc 
ſent : which is uſually ſtyled his proteſt. | 


ALL Bills likewiſe, that may in their conſequence 
way affect the rights of the peerage, are by the «cul 
parliament to have their firſt riſe and beginning in thei 


houſe of commons. 4 
Taj 
(e) Stat. 31 Hen. VIII. c. 10. Smith's common. b 3 
Moor. 661. 4 loſt. 4. Hale of parl. 140. as 
(h) See Com, "at 11 Apr. 1614. 8 Feb. 1620 10 


(i) Seld, baronage. p. 1. c. 14. (k) 4 Inſt. 1% f 
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ER E is alſo oue ſtatute peculiarly relative to the houſe | 
lords; 6 Ann. c. 23. which regulates the election of the 
teen repreſentative peers of North Britain, in conſe- 
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union: and for that purpoſe preſcribes t the oaths, &. 
be taken by the eleftors ; diretts the mode of balloting; 
hibits the peers electing from being attended in an un- 
al manner; and expreſsly provides, that no other mat- 
hall be treated of in that aſſembly, fave only the electi- 
, on pain of incurring a praemunire. 


Tu peculiar laws and cuſtoms of the houſe of © oom- 
ns relate principally to the raiſing of taxes, and the elec- 
ns of members to ſerye in anne 


FixsT, with regard to taxes : it is the antient indiſputa- 
privilege and right of the houſe of commons, that all 
nts of ſubſidies or parliamentary aids do begin in their 
e, and are firſt beſtowed by them (I); although their 
nts are not effectual to all intents and purpoſes, until 
have the aſſent of the other two branches of the legiſ- 
e. The general reaſon, given for this excluſive privi- 
of the houſe of commons, is, that the ſupplies are raiſ- 
upon the body of the people, and therefore it is proper 
t they alone ſhould have the right of taxing themſelves. 
is reaſon would be unanſwerable, if the commons taxed 
te but themſelves : but it is notorious, that a very large 
re of property is in the poſſeſſion of the houſe of lords: 
t this property is equally taxable, and taxed, as the pro- 
ty of the commons ; and therefore the commons not be- 
the ſole perſons taxed, this cannot be the reaſon of their 
ing the ſo/e right of raiſing and modelling the ſupply. 
: true reaſon, ariſing from the ſpirit of our conſtituti- 
ſeems to be this. The lords being a permanent here- 

y body, created at pleaſure by the king, are ſuppoſed 
ge liable to be influenced by the crown, and when once 
enced to continue ſo, than the commons, who are 2 


porary eleCtive body, oath nominated by the people. 
01. I H 


oy Inſt. 29. 


| 


nce of the twenty ſecond and twenty third articles of 


4 


8 | 1 Book 
It would therefore be extremely dangerous, to gin 
dP Bharati, $644 2d dt; So L384. 52 x 2 v0 Is 2 
Jords any power of framing new taxes for the füge 
ſufficient, that they have a power of rejedting, | 
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think the commons too laviſh or improvident in their 
# »# bo 341441 „i fs &L 4} J e 2 p by * 
But fo reaſonably jealous are the conimons' of this f, 
n 1 t herein t. er ith 61 418 IP 
Privilege, that herein they will not ſuffer the other 0 
ert any, power but that of teiAing they wit 
mit the leaſt alteration or amendment tö be made by 
- #4 — 4 "+ 4 „ el 4 746 18888 * Rn 
lords to the mode of taxing the people by A motey 


under which appellation are 'inchided-all bills, by\ 
money is directed to be raiſed upon the fubje, for any 
poſe or in any ſhape whatſoever ; either for the exigy 
of government, and collected from the kingdom in yay 
as the land tax ; or for private benefit, and collefdy 
particular diftrift, as by turnpikes, pariſh rates, andthe 
vet fir Matthew Hale (m) mentions one caſe, foundd 
the' pradtice” of parliament in the reign of Henry I. 
"wherein he thinks the lords may alter a 'niohey" bill 
chat is, if the commons grant a tax; as that of tonnag 
poundage, for four years; and the lords alter it to 
time, as for Hb ears ; here; he ſuys, tlie bill need uu 
ſent back to the domm̃ons for their concurrence; brei 
receive the royal àſſent without farther ceremony; ver 
alteration of the lords is conſiſtent: With, the grant d » 
commons. But ſuch an experiment will hardly beni or) 
by the lords, under the preſent improved idea of the con 
lege of the houſe of commons: and, in any caſe waht tho. 
money bill is remanded to the commons, all amend 
in the modeè of taxation are ſurè to be rejected. bar 


| NexT, with regard to the elections of knights, ti 
and burgeſſes; we way obſerve, that herein con 
erciſe of the democratical part of our conſtitution i W 
democracy there can be no exerciſe of ſovereignty Mer : 
ſuffrage, which is the declaration of the people's will 
all democracies therefore it is of the utmoſt Importal 
regulate by whom, and in what manner, the Tufliagl 

(m) on parliaments. 6c, 66. „ x4 

(a) Year bock, 33 Hen. VI. 175. But ſee the anne 
cale by fir Heneage Finch, Com. Journ, 22 Apr. 1671 


4 
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s of the electors. 2. The qualifications of 


A #43 - $4 


1, As to the qualifications of the electors. The true 
lan of requiring any, qualification, with regard to pro- 
ty, in voters, is to exclude ſuch, perſons as are in ſo mean 
tuation that they are eſteemed to have no will of their 
m. If theſe perſons had votes, they would be tempted to 
poſe of them under ſome undue influence or other, This 
uld give a great, an artful, or a wealthy man, a larger 
re in elections than 1s conſiſtent with general liberty. If 
were probable that every man would give his vote freely, 
d without, influence of any kind, then, upon the true 


hole delegates to whoſe charge is committed the diſpo- 
of his property, his liberty, and his life. But, ſince that 
hardly be expected in perſons of indigent fortunes, or 
h as are under the immediate dominion of others, all 
ular ſtates, have been obliged to eſtabliſh, certain qualifi- 
ons; whereby, ſome, who are ſuſpected to have no will 
their own, are excluded from voting, in order to ſet 
er individuals, whoſe wills may be ſuppoſed independ- 
> more thoroughly upon a level with each other, 


p this conſtitution. of ſuffrages is framed upon a wiſer 
Iciple, with us, than either of the methods of voting, 
enturics or by tribes, among the Romans, In the me- 
| H 2 1 _ 


ren. And the Athenians were ſo.juſtly jealousof this 


"ory and genuine principles of liberty, every member of 
community, however poor, ſhould have a vote in elect- 


1 
* 
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thod by centuries, inſtituted by Servius Tullius, it wat 


much of a levelling principle. Our conſtitution ſeen 
as can have no will of their own; there is hardly af 
or other in the kingdom. Nor is comparative wealth 


' richeſt man has only one vote at one place, yet, if his 
perty b2 at all diffuſed, he has probably a right to yo 


' eleCtors for knights of the ſhire. 1. By ſtatute 8 Hen. 


_ every man ſhall have freehold to the value of forty hill 


Book 


_ cipally property, and not numbers, that turned the ſeals 
the method by tribes, gradually introduced by the tre 
of the people, numbers only were regarded, and prone 
entirely overlooked, Hence the laws paſſed by the fon 
method had uſually too great a tendency to aggrandizt 
patricians or rich nobles ; and thoſe by the latter had; 


tween the two extremes. Only ſuch are entirely excub 
agent to be found, but what is entitled to a vote in ſomenl 


property, entirely diſregarded in elections; for thong 


more places than one, and therefore has many repreſ 
tives. This is the ſpirit of our conſtitution : not thatl i 
it is in fact quite ſo perfect as I have here endeavourl 
deſcribe it; for, if any alteration might be wiſhed ork 
geſted in the preſent frame of parliaments, it ſhould b 
favour of a more complete repreſentation of the people 


Bur to return to our qualifications ; and firſt tha 


c. 7. and 10 Hen. VI. c. 2. the knights of the ſhires 
be choſen of people dwelling in the ſame counties, wh 


by the year within the county; which by ſubſequent ſt 
is to be clear of all charges and deductions, except pai 
mentary and parochial taxes. The knights of ſhins 
the repreſentatives of the landholders, or landed inter 
the kingdom: their electors muſt therefore have ellate 
lands or tenements, within the county repreſented: | 
eſtates muſt be freehold, that is, for term of life at 
becauſe beneficial leaſes for long terms of years weren 
uſe at the making of theſe ſtatutes, and copybolden 
then little better than villeins, abſolutely dependent i 
their lords : this freehold muſt be of forty ſhillings 
yalu2; becauſe that ſum would then, with proper 4 


4 . 
— 
4 


Fs 


ſent century, has fully proved forty ſhillings in the reign 
Henry VI. to have been equal to twelve pounds fer 


ces, that what was equivalent to twelve pounds in his 
sis equivalent to twenty at preſent. - The other leſs im- 


d and Wales may be collected from the ſtatutes cited 


ty one years of age fhall be capable of voting for any 
mber. This extends to all ſorts of members, as well for 
oughs as counties; as does alſo the next, vig. 3. That 
perſon convicted of perjury, or ſubornation of perjury, 
|| be capable of voting in any election. 4. That no per- 
ſhall vote in right of any freehold, granted to him frau- 
l:ntly to qualify him to vote. Fraudulent grants are 
as contain an agreement to reconvey, or to defeat the 
ate granted; which agreements are made void, and the 
ite is abſolutely veſted in the perſon to whom it is ſo 


ther provided, 5. That every voter ſhall have been in 
d to his own ule for twelve calendar months before; ex- 


nt, will, or promotion to a benefice or office, 6. That 
perſon ſhall vote in reſpect of an annuity or rentcharge, 
els regiſtered with the clerk of the peace twelve calendar 


[on in poſſeſſion, under the above-mentioned reſtrictions, 
| have the vote. 8. That only one perſon ſhall be ad- 
ited to vote for any one houſe or tenement, to prevent the 
ting of freeholds. 9. That no eſtate ſhall qualify a 
er, unleſs the eſtate has been aſſeſſed to ſome land tax aid, 
aſt twelve months before the election. 10. That no 
H 3 tenant 


& 8 W. III c. 22 \nr | 
«25. 10 Ann. c. 23. 2 Geo. II. c. 24. 
Geo. II. e. 18, 51 Geo. U. c. 14. 3 Geo. III. c. 24. 
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-< all the neceſſaries of life, and render the freeholder, 
te pleaſed, an independent man. For biſhop Fleetwood, 
bis chronicon pre cioſum Written at the beginning of the * 


un in the reign of queen Anne: and, as the value of 
ney is very conſiderably lowered fince the biſhop wrote, 
ink we may fairly conclude, from this and other circum- 


nt qualifications of the electors for counties in Eng- 


erneath (o); which direct, 2. That no perſon under 


ted. And, to guard the better againit ſuch frauds, it 
actual poſſeſſion, or receipt of the profits, of his free- 


t it came to him by deſcent, marriage, marriage ſettle- 


nths before. 7, That in mortgaged or truſt efates, the 
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tenant by copy of court roll ſhall be permitted to votk 


330 


a frecholder. Thus much for the electors in counties 


As for the electors of citizens and burgelkzz theſe u 
ſuppoſed to be the mercantile part or trading intereſt ot 
kingdom. But as trade is of a fluctuating nature, 'andelda 
long fixed i in a place, it was formerly left to the's cron , 
profes: to partianbenn,” So that as towns encreaa i 
trade, and grew populous, they were admitted to a ſhare a 
the legiſlature. But the misfortune is, that the def 
boroughs continued to be ſummoned; as well as thoſe 
whom their trade and inhabitants were transferred; em 
a few which petitioned to be eaſed" of the-expenee; tl 
nſ{ual,' of maintaining their members: four ſhillings at 
being allowed for a knight of the ſhire, and two ſhillings 
a citizen or burgefs: which was the rate of wages eftablif 
ech in the reign cf Edward III (p). Hence the member 
boroughs now bear above a quadruple proportion to thi 
for counties, and the number of parliament men is increk 
ſince Forteſcue's time, in the teign of Henry the ſixth, fra 
300 to upwards of 50, excluſive of thoſe for Scotlail 
The univerſities were in general not empowered to fi 
burgeſſes to parliament; though once, in 28 Edw. I. ul 
a parliament was ſummoned to conſider of the king's ig 
to Scotland, thei e were iſſued writs, which required the u 
verſity of Oxford to ſend up four or five, and that of C 
bridge two or three, of their moſt diſcreet and lem 
lawyers for that purpoſe (q). But it was king James 
it, who indulged them with the permanent privilegel 
ſend conſtantly two of their own body; to ſerve for ii 
ſtuͤdents who, though uſeful members of the commu 
were neither conver in the landed nor the trading intet 
and to protect in the legiſlature the rights of the r epubl 
ef letters. The right of election in boroughs is varlol 
depending intirely on the ſeveral charters, cuſtoms? 
conſtitutions of the reſpective places, which has occalil 
infinite diſputes; though now by ſtatute 2 Geo. II. 8 
the right of voting for the future ſhall be allowed: accord 


() 4 Lat. 6 (4) Nene parl, writs. l 30% 
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eld determination, of the houſe, of commons concern- 
And by ſtatute 3 Geo, III. c. 15. no freeman of any, 

or e e e than ſuch as claim by birth, marriage, | 
rvitude) ſhall be entitled to vote therein, unleſs he hath, 
admitted to his freedom twelve calendar months! before. 


| NEXT, as to the qualifications of perſons to be elected 
bers of the houſe of commons, Some of theſe de- 
upon the law and cuſtom of parliaments, declared by 
houſe of commons (1); others upon certain ſtatutes, 
from theſe it appears, 1. That they muſt not be aliens 
(s), or minors (t). 2. That they muſt not be any of 
twelve judges (u), becauſe they ſit in the lords: houſe 3 
of the clergy (w), for they ſit in the convocation 3 nor 
Wons attainted of treaſon or felony (x), for they are unfit 
tany where, 3. That ſheriffs of counties, and mayors 
bailiffs of boroughs, are not eligible i in their reſpective 
ditions, as being returning officers (Y); but that ſheriffs 
dne county are eligible, to be knights of another (2). 
hat, in ſtrictneſs, all members ought to be inhabitants 
he places for which they are choſen (a) : but this is 
ley diſregarded. 5. That no perſons concerned in the 
agement of any duties or taxes created fince 1692, ex- 
the commiſſioners of the tr eaſury (b), nor any of the 
rs following (c), viz. commiſſioners of prizes, tranſ- 
e, fick and wounded, wine licences, navy and victual- 
; ſecretaries or receivers of prizes; comptrollers of 
army accounts; agents for regiments; governors of 
tations and their deputies ; officers of Minorca or Gib- 
r; oficers of the Exciſe and cuſtoms ; J cler ks or depu- 


H + | ties 
H (s) IP pag. 162. 
Jod. (u) Com. Journ. 9 Nov, 1606. 


*) Com. Journ. 13 09, 1563. 8 Feb. 1620. 17 Jon, 1661. 
Com. Journ, 217 Zan. 1580. 4 loſt. 47. 

) Bro, Ar. 2. parijament, 7. Com. Journ, 25 Jun. 1604. 14 
3 22 Mar. 16 20. 2, 4s 18 Jun. 17 Nov. 1685. Hal. 
) 4 Init, 43, Whitelocke of rl. ch 100 101. 

}) Stat, I Hen, V. c. 1. #3 Hed. VI. * ; 
Stat. 5 & 6 W. & M. c. 7. 


) Sur & 12 W. III. c. 2. 12 & '3 W. III. c. 10. 18. 
l.. C. 44. | 
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ties in the ſeveral offices of the treaſury, exchequer, u 
victualling, admiralty, pay of the army or navy, ſecretyy 
of ſtate, falt, ſtamps, appeals, wine licences, wing mM 
es, hawkers, and pedlars ; nar any perſons that hold ami 
office under the crown created ſince 1705 (d), are can 
of being elected members. 6. That no perſon having 
penſion under the crown during pleaſure, or for any v 
of years, is capable of being elected (e). 7. That if: 
member accepts an office under the crown, except an ofiy 
in the army or navy accepting a new commiſſion, his ſet 

void; but ſuch member is capable of being re- elected if 
8. That all knights of the ſhire ſhal} be actual knights, i 
| ſuch notable eſquires and gentlemen, as have eſtates ſuffi 
to be knights, and by no means of the degree of yeomen(y 
This is reduced to a ſtill greater certainty, by oda A: 
9. That every knight of a ſhire ſhall have a clear eſtate 
frechold or copyhold to the value of {ix hundred pounds 
an nun, and every citizen and burgeſs to the value of in 
hundred pounds; except the eldeſt ſons of peers, and! 
perſons qualified to be knights of ſhires, 2nd except i 
members for the two univerſities (h) : which fomeni Fo 


balances the aſcendant which the boroughs have gif 
over the counties, by obliging the trading intereſt T d 
choice of landed men: and of this qualification the men nm 


muſt make oath, and give in the particulars in writing, nn 
the time of his taking his ſeat (i). But, ſubject to Hen 
ſtanding reſtrictions and diſqualifications, every ſubſet 
the realin | is eligible of common right: though there 
inſtances, wherein perſons in particular circumſtances i 
forfeited that common right, and have been declared ineli 
ble for that parliament by a vote of the houſe of call 
mons (k), or for ever by an act of the legiſlature (). hurt 
it was an unconſtitutional prohibition, which was ont 
on an ordinance of the houſe of lordt, and inſerted in 
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(4) Stat. 6 Ann. c. 7. | #6 D 
(e) Stat. 6 Ann c. 7. 1 Geo. I. c. 66. 3 
(dt) Stat. 6 Ann. c. 7. (g) Stat. 23 Hen. v.. c 1h 
(h) Stat. 9 Ann c. 3. (1) Stat. 33 Geo. II. (. 20. 
% ce pag. 163. (i) Stat, 7 Geo. I. cb. 


FE | of PerSONS. 177 


len. IV. that no apprentice or other man of the law 
ld be elected a knight of the ſhire therein (m);: in re- 
for which, our law books and hiſtorians (n) have brand 
this parliament with the name of parliamentum indactum, 
the lack- learning parliament; and fir Edward Coke ob- 
es with ſome ſpleen (o), that there was never a good 
made thereat. | 


. Tas third point regarding elections, is the method of 
xcceding therein. This is alſo regulated by the law of 
lament, and the ſeveral ſtatutes referred to underneath 
); all which I ſhall blend together, and extract out of 
m 2 ſummary account of the method of proceeding to 
ions, | 


As ſoon as the parliament is ſummoned, the lord chan- 
lor (or if a vacancy happens during parliament, the 
aker, by order of the houſe) ſends his warrant to the 
rk of the crown in chancery ; who therenpon iſſues out 
its to the ſheriff of every county, for the election of all 
members to ſerve for that county, and every city and 
rough therein. Within three days after the receipt of 
s writ, the ſheriff is to ſend his precept, under his ſeal, to 
proper returning officers of the cities and boroughs, 
manding them to ele& their members: and the ſaid 
turning officers are to proceed to election within eight days 
om the receipt of the precept, giving four days notice of 
e ame; and to return the perſons choſen, together with 
 precept, to the ſheriff. | | 


Bur elections of knights of the ſfiire muſt be proceeded 
by the ſheriffs themſelves in perſon, at the next county 
urt that ſhall happen after the delivery of the writ. The: 
unty court is a court held every month or oftener by the 


m) Pryn. on 4 Iaſt. 1 n). Walſingh. 4. D. . 
(0) 4 Inſt. 48. ” : | = - e 

0 7 Hen, IVV. c. 18. 8 Hen. VI. c. 7. 23 Hen. VI. c. 14. 
& M. ſt. 1. c. 2. 2 W. & M. ſt 1. c. 7. 5 & 6 W. & 
„do. 7 W. III c. 4 7 & 8 W. III. c. 3. and c. 28. 1s 
W. III. e. 7. 12 & 13 W. III. c. 10, 6 Ann. c. 25. 
. c. 5. 10 Ang. c. 19, and c. 33. 2 Geo. II. e, 24. 


£0, II. c. 30. 18 Geo. II. C. 18. 19, Geo. Li, C. 18. 
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ſheriff} intended to try little cauſes not exceeding they 
of forty thillings, in what part of the county he pluſy 
appomt for that purpoſe - but for the election of knighty 
the ſhire, it muſt be held at the moſt uſual place. If. 
county court falls upon the day of delivering the with 
within {ix days after, the ſneriff may adjourn the count 
election to ſome other, convenient time not longer f 
ſixteen days, nor ee, than ten; but he cannot alter 
place, without the conſent of all the candidates: ind i 
fuch caſes, ten days public notice muſt be given of thei 
andi place of the election. at 
AND, as it is eſſential to the very being of parlian 
that elections ſhould be abfolutely free, therefore all ul 
influences upon the electors are illegal, and ſtrongly proj 
ed. For Mr. Locke (q) ranks it among thoſe breach 
truſt in the executive magiſtrate, which according to 
notions amount to a diſſolution of the government, «if 
<< employs the force, treaſure, antl offices of the ſociey 
corrupt the repreſentatives, or openly to pre- ingage 
« electors, and preferibe what manner of perſons hal 
« choſen. For thus to regulate candidates and eleſt 
% and new model the ways of election, what is it, fans" 
but to cut up the government by the roots, and pal el 
the very fountain of public ſecurity ?” As ſoon the 


fore as the time and place of election, either in cc 
or boroughs, are fixed, all foldiers quartered in the pαα 
th: 


to remove, at leaſt one day before the election, to be 
tance of two miles or more; and not return till one 
after the pole is ended. Riots likewiſe have been frequs 
determined to make an election void. By vote alſo! 
houſe of commons, to whom alone belongs the pow 
determining conteſted elections, no lord of parliamenh 
lord lieutenant of a county, hath any right to interſel 
the election of commoners; and, by ſtatute, the lord wall 
of the cinque ports ſhall not recommend any members 
If any officer of the exciſe, cuſtoms, ſtamps, or ca 
other branches of the revenue, preſumes to intermedd 


SEU 


(g) on- Gov p. 2. §. 222. 
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gions, by perſuading any voter or diſſuading him, he 
cits 1004. and is difabled to hold any office. 


Tuus are the electors of one W of 1 legillature 
red from any undue influence from. either of the other 
o, and from all external violence and compulſion. But 

> of eateſt danger is that i in which themſelves co-operate, 
the infamous practice of bribery and corruption. To 
went which it is enacted that no candidate ſhall, after the 

t (uſually called the telle) of the writs, or after the va- 
ey, give any money or entertainment to his electors, or 
miſe to give any, either to particular perſons, or to the 
ie in general, in oder to his being elected ; on pain of 
Wing incapable to ſerve for that place in parliament. And 
any money, gift, office, employment, or reward be given 
promiſed to be given to any voter, at any time, in order 
influence him to give or withhold his vote, as well he 
it takes as he that offers ſuch bribe forfeits 500/. and is for 
r diſabled from voting and holding any office in any 
oration : unleſs, before conviction, he will diſcover 
ne other offender of the ſane kind, and then be is in- 
mnified for his own offence (r). The firſt inſtance that 
curs, of election bribery, was fo early as 13 Eliz. when 
e Thomas Longe (being a ſimple man and of ſmall capa- 
to ſerve in parliament) acknowledged that he had given 
returning officer and others of the borough for which 
was choſen four pounds to be returned member, and was 
that premium elected. But for this offence the borough 
s amerced, the member was removed, and the officer 
cd and impriſoned (8). But, as this practice hath ſince 
en much deeper and more univerſal root, it hath occa- 
ned the making of theſe wholeſome. ſtatutes z to complete 
e efücacy of which, there i is nothing wanting but reſolu- 
n and integrity to put them . in ſtriòt execution. 


4 ; UN DUE. 


t) la like manner "the Juli n law de ambita iofliged fines and 
225 upon all who were guilty of corruption at elections; 
t if the perfon guilty convicted another offender, he was re- 
red to his credit again. Ffe-43. 14. 1. 


. cron 23. Hale of part. 113.1 * Jousa, 10 & 140 
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UnDvE influence being thus (I wiſh the 'depraviy4 
mankind would permit me to fay, effectually) guar 
againſt, the election is to be proceeded to on the dayy 
pointed; the ſheriff or other returning officer firſt takingi 
oath againſt bribery, and for the due execution of his of 
The candidates likewiſe, if required, muſt ſwear to thi 
qualification ; and the electors in counties to theirs ; 2 
the electors both in counties and boroughs are alſo cone 
lable to take the oath of abjuration and that againſt bribe 
and corruption. And it might not be amiſs, if the menhs 
elected were bound to take the latter oath, | as well af 
former; which in all probability would be much more d 
fectual, than adminiſtering it only to the electors. 


THE election being cloſed, the returning officer 1; 
boroughs returns his precept to the ſheriff, with the peri em 
elected by the majority, and the ſheriff returns the vb ert 
together with the writ for the county and the knights ele ati 
thereupon, to the clerk of the crown in chancery; bt i 
the day of meeting, if it be a new parliament, or wi 
fourteen days after the election, if it be an occaſiona ref 
cancy; and this under penalty of 500 J. If the han 
does not return ſuch knights only as are duly electech 
forfeits, by the old ſtatutes of Henry VI. 100 J. and the 
turning officer in boroughs for a like falfe return 40 0 
they are beſides liable to an action, in which double dam 
ſhall be recovered, by the later ſtatutes of king Willi 
and any perſon bribing the returning officer fhall alſo fori 
300 J. But the members returned by him are the fi 
members, until the houſe of commons, upon petition, Mes 
adjudge the return to be falſeand illegal. And this abt 
of the proceedings at eleRions of knights, citizens, 
burgeſſes, concludes our enquiries into the laws and d 
- toms more peculiarly relative to the houſe of commors. 


VI. I PROCEED now, ſixthly, to the method of mi 
ing laws; which is much the ſame in both houles: 1 
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|| touch it very briefly, beginning in the houſe of com- 


the houſe of lords, whoſe office it is to preſide there, 
1 manage the formality of buſineſs, is the lord chancellor, 


the king's commiſſion 3 ; and, if none be ſo appointed, 
houſe of lords (it is ſaid) may elect. The ſpeaker of 
houſe of commons is choſen by the houſe ; but muſt be 
proved by the king. And herein the uſage of the two 
uſes differs, that the ſpeaker of the houſe of commons 


blicly given : not as at Venice, and many other ſenatorial 
emblies, privately or by ballot. This latter method may 
ſerviceable, to prevent intrigues and unconſtitutional com- 
ations : but it is impoſſible to be practiſed with us; at 
tin the houſe of commons, where every member's con- 
& is ſubject to the future cenſure of his conſtituents, and 
refore ſhould be openly ſubmitted to their inſpection. 


s of a private nature, it is firſt neceſſary to prefer a pe- 
on; which muſt be preſented by a member, and uſually 
forth the grievance deſired to be remedied, This pe- 
on (when founded on facts that may be in their nature 
puted) is referred to a committee of members, who ex- 
ine the matter alledged, and accordingly report it to the 
uſe; and then (or, otherwiſe, upon the mere petition) 
e is given to bring in the bill. In public matters the 
lis brought i in upon motion made to the houſe, without 
petition at all, Formerly, all bills were drawn in the 
n of petitions, which were entered upon the arliament 
, with the king's anſwer thereunto ſubjoined ; not in 
ſettled form of words, but as the circumſtances of the 
& required (t): and at the end of each parliament the 
| judges 
lt) See, among numberleſs other inſtanees, the ar ict li cleri, 


ns. But firſt I muſt premiſe, that for diſpatch 'of bu- 
s each houſe of parliament has its ſpeaker. The ſpeaker 


keeper of the king's great ſeal, or any other appointed + 


not give his opinion or argue any queſtion in the houſe ; 
t the ſpeaker of the houſe of lords, if a lord of parliament, _ 
xy. In each houſe the act of the majority binds the 
ole; and this majority is declared by votes openly and 


To bring a bill into the houſe, if the relief ſought by 
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judges. drew them into the form of a ſtatute, which 
entered on the Natute-rolls, In the reign of Henry}, 
prevent miſtakes and abuſes, the ſtatutes. were dran 
by the judges before the end of the parliament ; and, i 
reign of Henry VI. bills in the form of acts,  Accorduy 
the modern cuſtom, were fuſt buen. 


"Tas perſons, direfted to bring in the bill, preſenti 
a competent time to the, houſe, drawn out on paper, 
a multitude of blanks, or void ſpaces, where any thin 
curs that is dubious, or neceſlary to be ſettled by they 
liament itſelf ; (ſuch, eſpecially, as the preciſe das 
times, the nature and quantity of penalties, or of anyſq 
of money to be raiſed) being indeed only the ſkeletond 
bill. In the houſe of lords, if the bill begins ther, j 
(when of a private nature) referred to two of the july 
to examine and report the ſtate of the fats alledzw 
ſee that all neceſſary par ties conſent, and to ſettle ally 
of technical propriety. This is read a firſt time, andi 
convenient diſtance a ſecond time, and after each, ra{ 
the ſpeaker opens to. the houſe. the ſubſtance of the 
and puts the queſtion, whether it ; ſhall proceed any f 
The introduction of the bill may be originally — 
the bill itſelf may at either of the readings; and, if b 
poſition ſucceeds, the bill muſt be dropped for that £ 
as it muſt alſo, if oppoſed. with ſucceſs in, any of ak | 
ſequent ſtages. | 


AFTER the ſecond reading it is committed, that i 
ferred to a committee; which is either ſelected by! 
houſe in matters of ſmall importance, or elſe, upon # 
of conſequence, the houſe reſolves itſelf into a com 
of the whole houſe. A. committee of the whole had 
compoſed of every member; and, to form it, the ij 
quits the chair, (another member being appointed d 
man) and may fit and debate as a private mende Job 
committees the bill is debated clauſe by clauſe, amendl 
made, the blanks filled up, and ſometimes the bill en 
new modelled. After it. has gone through the comm 
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chairman reports ĩt to the houſe with ſuch amendments 


committee have made; and then the houſe reconſi- 


n every clauſe and amendment. When the houſe have 
al or diſagreed to the amendments of the committee, 
ſometimes added new amendments: of their own, the 


& hand, on one or more long rolls or preſſes of parch- 


1 time, and amendments are ſometimes then made to 


| ſhall paſs. If this is agreed to, the title to it is then 
fed; which uſed to be a general one for all the acts 
rd in the ſeſſion, till in the fifth year of Henry VIII. 


„ one of the members is directed to carry it to the 


more, carries it to the har of the houſe of peers, and 
re delivers it to their ſpeaker, who comes down from 
woolſack to receive it. | 


Ir there paſſes through the ſame forms as in the other 
uſe, (except engroſſing, which is already done) and, if 


prevent unbecoming altercations, But if it is agreed to, 
lords ſend a meſſage by two maſters in chancery (or 
etimes two of the judges) that they have agreed to the 


ide, ſuch amendments are ſent down with the bill to re- 
re the concurrence of the commons. If the commons 
agree to the OO conference uſually follows 
deen members deputed from each houſe ; who for the 
lt part ſettle and adjuſt the difference: but, .if both 
ules remain inflexible, the bill is dropped. If the com- 

| mons 


(u) Lerd Bacon an uſes. 8 o. 326. 


he whole bill again, and the queſtion is repeatedly put 


is then ordered to be engroſſed, or written in a ſtrong 
nt ſewed together. When this is finiſhed, it is read a 


and, if a new clauſe be added, it is done by tacking 


« warate of parchment on the bill, which is called a 
1 er. The ſpeaker then again opens the contents; and, 
ing it up in his hands, puts the queſtion, whether the 


inct titles were introduced for each chapter (u). After 


ds, and deſire their concurrence; who, attended by ſe- 


ated, no more notice is taken, but it paſſes ſb flentic, 


e: and the bill remains with the lords, if they have 
de no amendment to it. But if any amendments are 
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is depoſited in the houſe of peers, to wait the royal af 
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mons agree to the amendments, the bill is ſent back g 
lords by one of the members, with a meſſage to ad 
them therewith. The ſame forms are oblerved, my, 
mutandis, when the bill begins in the houſe of lords, 
when an act of grace or pardon is paſſed, it is firſt fy 

by his majeſty, and then read once only in each d. 
houſes, without any new engroſling or amendment 
And when both houſes have done with any bill, it au 


except in the caſe of a money- bill, which after rect 
the concurrence of the lords is ſent back to the hay 
commons (x). 


Tu royal aſſent may be given two ways : 1. n 
ſon ; when the king comes to the houſe of peers, in Ire 
crown and royal robes, and ſending for the commons of 
bar, the titles of all the bills that have paſſed both ha 
are read; and the king's anſwer is declared by the ca 
the parliament in Norman-French : a badge, it mul 
owned, (now the only one remaining) of conqueſt; y 
which one could with to ſee fall into total oblivion ; unk 
it be reſerved as a folemn memento to remind us that 
| liberties are mortal, having once been deſtroyed by a for 
force. If the king conſents to a public bill, the clekul 
ally declares, * /e roy le vent, the king wills it ſo to l 
if to a private bill, © ſoit fait tome il eft deſire, be itui 
« deſired. If the king refuſes his aſſent, it is in the g 
tle language of e roy aviſera, the king will adriky 
«on it.” When a money-bill. is paſſed, it is carried iP" 
and preſented to the king by the ſpeaker of the hoult 
commons (y); and the royal aſſent is thus expreſied, *y”” 
« roy remercie ſes loyal ſubjefts, accette lour benevin 
« ef auffi le veut, the king thanks his loyal ſubjects, it 
ce their benevolence, and wills it ſo to be.“ In caſed ec 
act of grace, which originally proceeds from the cromd 
has the royal aſſent in the firſt tage of it, the clerk of 


parliameit thus pronounces the gratitude of the fu ' 
| | — Ne! 


(w) D'ewes jourr. 20. 73. Com. j urn. 17 June 179. 
(x) Com. journ, 24 Jul. 1660. | 
 (y} Kat. Parl g Hen, IF. in Pry, 4 Inſt. 30, 31. 
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prelats, ſeigneurs, et commons, en ce preſent farlia-' 
ut aſſemblees, au nom de touts vous autres ſubjecti, re- 
cient tres humblement votre majeſte, et frient a Dieu 
ws denner en ſante bone vie et longue ; the prelates, 
ds, and commons in this preſent parliament aſſem- 
led, in the name of all your other fubjets, moſt hum- 
ly thank your majeſty, and pray to God to grant you 
health and wealth long to live (z).” 2. By the ſta- 
zj Hen, VIII. c. 21. the king may give his aſſent by 
rs patent under his great ſeal, ſigned with his hand, 
notified, in his abſence, to both houſes aſſembled toge- 
in the high houſe. And, when the bill has received 
royal aſſent in either of theſe ways, it is then, and not 
re, a ſtatute or act of parliament. 1 Ih | 


x15 ſtatute or act is placed among the records of the 
pdom ; there needing no formal promulgation to give 

e force of a law, as was neceſſary by the civil law 
h regard to the emperors edits: becauſe every man in 
gland is, in judgment of law, party to the making of 
act of parliament, being preſent thereat by his repreſen- 

es. However, a copy. thereof is uſually printed at the 

e's preſs, for the information of the whole land. And 
merly, before the invention of printing, it was uſed to 
publiſhed by the ſheriff of every county ; the king's 
t being ſent to him at the end of every ſeſſion, together 

h a tranſcript of all the acts made at that ſeſſion, com- 
nding him © ut fatuta illa, et omnes articulos in eiſdem 
untentos, in fingulis locis ubi expedire viderit, publice 
mcamari, et firmiter teneri et obſervari faciat.” 
d the uſage was to proclaim them at his county court, 
| there to keep them, that whoever would might read or 
e copies thereof; which cuſtom continued till the reign 
Henry the ſeventh (a). | | 


act of parliament, thus made, is the exerciſe of the 
eſt authority that this kingdom acknowleges upon earth, 
bath power to bind every ſubject in the land, and the 
. domi- 


(2) D'ewes Journ. 33. (a) 3 loft. 41. 4 Inſt. 26, 
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dominions thereunto belonging; nay, even the King hi 
ſelf, if particularly named therein. And it cannot bed 
tered, amended, diſpenſed with, - ſuſpended, or reply 
but in the ſame; forms and by the ſame authority of f 
ment: for it is a maxim in law, that it requires the a 
ſtrength to diſſolve, as to create an obligation. It is 
it was formerly held, that the king might in many of 
diſpenſe with penal ſtatutes (b): but now by ſtatute 1 
&. MI. ſt. 2. c. 2. it is declared, that the ſuſpending og 
penſing with laws by regal authority, without conſent! 

* parliament, is illegal. 7 
VII. THERE: remains only, in the ſeventh and laſt plz 
to add a word or two concerning the manner 4n whichy 
liaments may be adjourned, prorogued, or diflolyed, 


AN adjournment is no more than a continuance f 
ſeſſion from one day to another, as the word itſelf ſigni 
and this is done by the authority of each houſe ſepara 
every day; and fometimes for a fortnight or a month tig 
ther, as at Chriſtmas or Eaſter, or upon other particu 
occaſions. But the adjournment of one houſe is no acjou 

ment of the other (c). It hath alſo been uſual, when! 
majeſty hath ſignified his pleaſure that both or eiter, 
the houſes: ſhould. adjourn themſelves: to a certain da 
obey the king's pleaſure ſo ſigniſied, and, to adjoum 
cordingly (d). Otherwiſe, beſides the indecorum of al 
fuſal, a prorogation would affuredly follow ; Which nt 
often be very inconvenient to both public and, private l 
neſs. For prorogation puts an end to the ſeſſion; andi 
ſuch bills, as are only begun and nat. per fected, muſt beg 
ſumed de novo (if at all) in a ſubſequent ſeſſion: when 
after an adjournment, all things continue in the ſame 
as at the time of the adjournment made, and may be 
ceeded on without any freſh commencement. 


ANN 


(p) Finch, L. 8 7. 234. Bacon. Elem, e. 19. (e) Ala 

(d) Com. Hun. Pi hi, e. g. II Jan. 1871 Apr. „ 
4 Jun. 14 Nov. 18 Dec. 1624. 11 Jul. 1625, 13 Sept. 3 
25 Jul. 1667. 4 Aug. 1685. 24 Feb. 1691. 21 Jun, 1:4 
Apr. 1717. 3 Fed. 1941. 10 Dec. 1745. 21 May 1766 
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PROROGATION is the continuance of the parliament 
one ſeſſion to another, as an adjournment is a conti- 
n of the ſeſſion from day to day. This is done by ; 
yal authority, expreſſed either by the lord chancellor 
majeſty's preſence, or by commiſſion from the crown, 
quently by proclamation. Both houſes are neceſſarily , 
gued at the ſame time; it not being a prorogation of the 
of lords, or commons, but of the parliament. The 
nis never underſtood to be at an end, until a proroga- 
though, unleſs ſome act be paſſed or ſome judgment 
pin parliament, it is in truth no ſeſſion at all (e). And 
erly the uſage was, for the king to give the royal aſ- 
to all ſuch bills as he approved, at the end of every 
and then to prorogue the parliament ; though ſome- 
only for a day or two (f): after which all buſineſs 
depending in the honſes was to be begun again. 
ch cuitom obtained ſo ſtrongly, that it once became a 
tion (g), whether giving the royal aſſent to a ſingle 
did not of - courſe put an end to the ſeſſion. And, 
gh it was then reſolved in the negative, yet the notion 
ſo deeply rooted, that the ſtatute 1 Car. I. c. 7. was 
d to declare, that the king's aſſent to that and ſome 
acts ſhould not put an end to the ſeſſion ; and, even ſo 
as the reſtoration of Charles II. we find a proviſo 
ed to the firſt bill then enacted (h), that his majeſty's 
t thereto ſhould not determine the ſeſſion of parliament. 
it now ſeems to be allowed, that a prorogation mult 
xpreſsly made, in order to determine the ſeſſion. And, 
the time of an actual rebellion, or imminent danger 
naſion,: the parliament ſhall be ſeparated by adjourn- 
It or prorogation, the king is empowered (i) to call 
h together by procliuitiba, with fourteen days notice 
be time appointed for their W 


DISSOLUTION is the civil death of the parliament; 
this may be effected three ways: x. By the king's 


will, 


14 Init, 28. Hale of perl. 38. | if) Com. Journ. 21 
1853. (g) Ib.d. 21 Nov. 1554. 
Y Stat, 12 Car. II. c. . Ii) Stat. 30 Geo. II. c. 28. 
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will, expreſſed either in perſon or by repreſentation, x 
as the king has the ſole right of convening the puliny 
ſo alſo it is a branch of the royal prerogative, that les 
(whenever he pleaſes) prorogue the parliament for a4 
or put a final period to its exiſtence. Tf nothing ly 
right to prorogue or diſſolve a parliament but itfelf, itn 
happen to become perpetual. And this would be ext 
dangerous, if at any time it ſhould attempt to eng 
upon the executive power : as was fatally experience 
the unfortunate king Charles the firſt ; who, having u 
viſedly paſſed an act to continue the parliament th 
being till ſuch time as it ſhould pleaſe to diſſolve itkl 
laſt fell a ſacrifice to that inordinate power, which bel 
ſelf had conſented to give them, It is therefore exten 
neceſſary that the crown ſhould be empowered to regl 
the duration of theſe aſſemblies, under the limitations a 
the Engliſh conſtitution has preſcribed : ſo that, on det 
hand, they may frequently and regularly come together, 
the diſpatch of buſineſs and redreſs of grievances ; and 
not, on the other, even with the conſent of the cromy 
cContinued to an inconvenient or undonſtitutional lengih 


2. A PARLIAMENT may be diſſolved by the demi 
the crown. This diſſolution formerly happened imng 
ately upon the death of the reigning ſovereign : for hel 
ing conſidered in law as the head of the parliament, ( 
princifium, et finis) that failing, the whole body was | 
to be extinẽt. But, the calling a new parliament imm 
ately on the inauguration of the ſucceſſor being foundi 
convenient, and dangers being apprehended from hai 
parliament in being in caſe of a diſputed ſucceſſion, ts 
enacted by the ſtatute 7 & 8 W. III. c. 15, and 6 Ant 
7. that the parliament in being ſhall continue for fix mal 
after the death of any king or queen, uuleſs fone 
rogued or diſſolved by the ſucceſſor: that, if thei 
ment be, at the time of the king's death, ſeparated U | 
journment or prorogation, it ſhall notwithſtanding in 
ble immediately: and, that, if no parliament is th 
being, the members of the laſt parliament ſhall aflemb 
and be again a parliament, RE 


| 3. Las 
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Las TI v, a parliament may be diſſolved or expire by 


tual ; or might laſt for the life of the prince who con- 
1 them as formerly; and were ſo to be ſupplied, by 
fonally filling the vacancies with new repreſentatives ; 
eſe caſes, if it were once. corrupted, the evil would be 
all remedy : but when different bodies ſucceed each 
w if the people ſee cauſe to diſapprove of the preſent, 
| may rectify its faults in the next. A legiſlative af- 
bly alſo, which 1s ſure to be ſeparated again, (whereby 
embers will themſelves become private men, and ſub- 
to the full extent of the laws which they have enacted 
others) will think themſelves bound, in intereſt as well 
Iuty, to make only ſuch laws as are good, The ut- 
extent of time that the ſame parliament was allowed 


r the expiration of which, reckoning from the return 
e firſt ſummons, the parliament was to have no longer 
tinuance, But by the ſtatute 1 Geo. I. ft. 2. c. 38. (in 
er, profeſſedly, to prevent the great and continued ex- 


lties conſequent thereupon, and for the peace and ſecu- 
of the government then juſt recovering from the late 
lion) this term was prolonged to ſever ͤ years; and, 
at alone is an inſtance of the vaſt authority of parlia- 
t, the very ſame houſe, that was choſen for three years, 


tural death, at the end of every ſeventh year; if not 
ner diſſolved by the royal prerogative. 


\ 


CHAPTER 


h of time. For if either the legiſlative body were 


it, by the ſtatute 6 W. & M. c. 2. was three years; 


es of frequent elections, and the violent heats and ani- 


fed its own continuance for ſeven. So that, as our 
litution now ſtands, the parliament muſt expire, or die 


| 
1 


r 
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firſt, with regard to his title. 


in a ſingle perſon, by the general conſent of the peop 


vience ta the law of the land) the care and protect 
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CHaPTER THE THIRD. 


OF THE KING AND ris. TIT. 


F H E - ſupreme executive power of theſe kingdg 
veſted by our laws in a ſingle, perſon, the ky 
queen: for it matters not to vhich ſex the-crown del 
but the perſon entitled to it, whether male or femi 
immediately inveſted with all the enſigns, rights, a 
_ rogatives of ſovereign power; and is, declared by fa 
" Kfar,.&. 2... 1. — 


In diſcourſing of the royal rights and authority, 
conſider the king under ſix diftin& views: 1. With g 
to his title. 2. His royal family. 3. His council 
His duties. 5. His prerogative. 6. His revenue. 


Tux executive power of the Engliſh nation beingi 


evidence of which general conſent is long and imme 
uſage, it became neceſſary to the freedom and peace d 
ſtate, that a rule ſhould be laid down, uniform, un 
and permanent; in order to mark out with precilioh! 
is that ſingle perſon, to whom are committed (in 


the community; and to whom, in return, the duty 
legiance of every individual are due. It 1s of thei 
importance to the public tranquillity, and to the coul 
of private men, that this rule ſhould be clear andy 
table: and our conſtitution has not left us in W 


P . 
— 
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| this material occaſion, It will therefore be the endea- 
of this chapter to trace out the conſtitutional doQrine 
e royal ſucceſſion, with that freedom and regard to 

„ yet mixed with that reverence and reſpect, which 


principles of liberty and the dignity of the ſubject re- 


„ — — 


ge grand fundamental maxim upon which the jus co- 
or right of ſucceſſion to the throne of theſe king- 
s, depends, I take to be this: that the crown is, by 
mmon law and conſtitutional - cuſtom, hereditary 

4 this in a manner peculiar to itſelf: but that the 
zut of inheritance may from time to time be changed 
limited by act of pachament 3, under which limitations 

e crown {till continues hereditary. And this propo- 
nit will be the buſineſs of this chapter to prove, in all 
ranches ; firſt, that the crown is hereditary ; ſecondly, 

it is hereditary in a manner peculiar to itſelf; thirdly, 
this inheritance is ſubject to limitation by parliament; 
7, that when it is ſo limited, it is hereditary in the 
proprietor. © of 


” - 
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FIRST, it is in general hereditary, or deſcendible to 
next heir, on the death or demiſe of the laſt proprietor. 
regal governments mult be either hereditary or elective: 
as I believe there is no inſtance wherein the crown 
ngland has ever been aſſerted to be elective, except 
te regicides at the infamous and uparalleled trial of king 
rles I. it muſt of conſequence be hereditary, . Yet 
e I-afſert an hereditary, I by no means antend a jure 
1, title to the throne, - Such a title may be allowed to 
ſubſiſted under the theocratic eſtabliſhments of the 
uren of Iſrael in Paleſtine: but it never yet ſubſiſted in 
other country; ſave only ſo far as kingdoms, like other 
an fabrics, are ſubject to the general and ordinary diſ- 
tions of providence. Nor indeed have a jure di vino 
a bereditary right any neceſſary connexion with each 
; as ſome have very weakly imagined, "The titles of 
d and Jehu were equally jure divino, as thoſe of £4. 
i | ". ICT 


[ 


ther Solomon or Ahab; and yet David flew the 0 
his predeceſſor, and Jehu his predeceſſor himſelf 
when our kings have the ſame warrant as they ha 
ther it be to ſit upon the throne of their fathers, or wi 
the houſe of the preceding ſovereign, they will thy 


right, which the laws of England acknowlege, on 
origin to the founders of our conſtitution, and i 


laws of the Jews, the Greeks, the Romans, or ay 
nation upon earth: the municipal laws of one 


mental polity of another. The founders of our 
monarchy might perhaps, if they had thought prope; 
made it an elective monarchy : but they rather ch 
upon good reaſon, to eſtabliſh originally a ſucceſſion| 
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which his endowments have merited ; and the {en 
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not before, poſſeſs the crown of England by ai 
theirs, immediately derived from heaven. The her 


only. It has no relation to, nor depends upon, th 


having no connexion with, or influence upon, the þ 


heritance. This has been acquieſced in by general cu 
and ripened by degrees into common law : the vc 
title that every private man has to his own eſtate, WA 
are not naturally deſcendible any more than throng 
the law has thought proper, for the benefit and ya 
the public, to eſtabliſh hereditary ſucceſſion in one A .. 
as the other, . 


IT muſt be 3 an elective monarchy b 
the moſt obvious, and beſt ſuited*of any to the n 
principles of government, and the freedom of human mile 
and accordingly we find from hiſtory that, in the i be 
and firſt rudiments of almoſt every ſtate, the lead li! 
magiſtrate, or prince, hath uſually been electivxe. en. 
the individuals who compoſe that ſtate could aw 
nue true to firſt principles, uninfluenced by paſſion ere 


judice, unaſſailed by corruption, and unawed by Wc: 
clective ſucceſhon were as much to be defired 1 in an 
as in other inferior communities. The beſt, the wili 


the braveſt man would then be ſure of receiving that 


unbiaſſed majority would be dutifully acquieſced wt 
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vdo were of different opinions, But hiſtory and ob- 
ation will inform us, that elections of every kind (in 


ut by influence, partiality, and artifice ; and, even where 
caſe is otherwiſe, theſe practices will be often ſuſpected, 
as conſtantly charged upon the ſucceſsful, by a ſple- 
ic diſappointed minority. This is an evil, to which all 
ties are liable; as well thoſe of a private and domeſtic 
ch as the great community of the public, which regu- 
5 and includes the reſt. But in the former there is this 
zntage ; that ſuch ſuſpicions, if falſe, proceed no farther 
jealouſies and murmurs, which time will effectually 
preſs ; and, if true, the injuſtice may be remedied by 
| means, by an appeal to thoſe tribunals to which every 
mber of ſociety has (by becoming ſuch) virtually engaged 
ſubmit, Whereas, in the great and independent ſociety, 
ich every nation compoſes, there is no ſuperior to reſort | 
but the law of nature; no method to redrefs the in- 
cements of that law, but the actual exertion of -pti- 
e force. As therefore between two nations, complain - 
of mutual injuries, the quarrel can only be decided by 
law of arms; fo in one and the fame nation, when the 
damental -cindpli of their common union are ſuppoſed 
be invaded, and more eſpecially when the appointment 
their chief magiſtrate is alleged to be unduly made, the 
jy tribunal to which the complainants can appeal is that _ 
the God of battles, the only proceſs by which the ap- 
| can be carried on is that of a civil and inteſtine war. 
| hereditary ſucceſſion to the crown is therefore now 
abliſhed, 11 this and moſt other countries, in order to 
Fat that periodical bloodſhed and miſery, which the 
. of antient imperial Rome, and the more modern 
jerience of Poland and Germany, may ſhew us are the 
licquences of elective Kingdoms, i 


. Bur, ſecondly, as to the particular mod: of anhe- 
nce, it in general correſponds with the feodal path of 
cents, chalked out by the common law in the ſucceſſion 
landed eſtates; ; yet with one or two material exceptions. 


OL. I, 1 Like 


preſent ſtate of human nature) are too frequently brought 


the reigning monarch; as it did from king John to d 
1 II. through a regular ls of 11x lineal generation, 
in them, the preference of males to females, and the 
of primogeniture among the males, are ſtricthy adheref 


Like them, on failure of the male line, it deſcends i 
i marked by Tacitus (a), “ /olent focminarum duftu kl 


et ſexumin imperiis non diſcernere. Thus Mary l. Wit: 
ceeded to Edward VI; and the line of Margaret que 


ſity of a ſole ſucceſſion to the throne having occaſioned 


the black prince; to the excluſion of all his uncles 
grandfather's younger children. Laſtly, on failure 


lations of the late king; provided they are lineally dele 


. which originally acquired the crown. Thus Henry. 


. 1 n Ree "31> ach —— 
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then the 3 regal ſtock. But herein there is no ob#s 
(as in the caſe of common deſcents) to the ſucceſſ 
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Like them, the crown wall deſcend lineally to the iſh 


Thus Edward V. ſucceeded to the crown, in preferen 
Richard his younger brother and Elizabeth his elder ( 


iſſue female; according to the antient Britiſh cuſton 


Scots, the daughter of Henry VII. ſucceeded on Film 
the line of Henry VIII. his fon. But, among the fen 
the crown deſcends by right of primogeniture to the ar 
daughter only and her iſſue ; and not, as in comma 
heritances, to all the daughters at once; the evident nit: 


royal law of deſcents to depart from the common ti 


this reſpect: and therefore queen Mary on the death of Wi of 


brother ſucceeded to the crown alone, and not in pm tic. 


| ſhip with her ſiſter Elizabeth. Again: the doctrine of Wim: 
- preſentation prevails in the deſcent of the crown, as itt 


in other inheritances ; whereby the lineal deſcendants 1 


any perſon deceaſed ſtand in the ſame place as their in 
tor, if living, would have done. Thus Richard II. s, 


czeded his grandfather Edward III. in right of his fi w 


neal deſcendants, the crown goes to the next collateral 
ed from the blood royal, that is, from that royal WW: be 


ceeded to William II. John to Richard I. and Janes 
Elizabeth ; being all derived from the conqueror, who 


a brother, an uncle, or other collateral relation, " Ii 
Ea, blood; that is, where the relationſhip proceeds tha 
| | | | nh 
(a) In vit. A. ricalae. 
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he ame couple of anceſtors (which conſtitutes a kin(- 
if the bole blood) but from a fingle anceſtor only 
en two perſons are derived from the ſame father, and 
om the ſame mother, or vice verſa : provided only, 
the one anceſtor, from whom both are deſcended, be 
Fom whoſe veins the blood royal is communicated to 
Thus Mary I. inherited to Edward VI, and Eliza- 
inherited to Mary; all born of the ſame father, king 
VIII. but all by different mothers. The reaſon of 
diverſity, between royal and common deſcents, wall 
ter underſtood hereafter, when we examine the nature. 
beritances in general. 


Txz doctrine of hereditary right does by no means 
an indeſcaſible right to the throne. No man will, I 
aſſert this, that has conſidered our laws, conſtitution, 
ſtory, without prejudice, and with any degree of at- 
n, It is unqueſtionably in the breaſt of the ſupreme 
ative authority of this kingdom, the king and both 
of parliament, to. defeat this hereditary right ; and, 


mediate heir, and veſt the inheritance in any. one 
This is ſtrictly conſonant to our laws and conſtituti- 
s may be gathered from the expreſſion fo frequently 
in our ſtatute book, of “ the king's majeſty, his 
„ and ſucceſſors.” In which we may obſerve, that 
word, © heirs,” neceſſarily implies an inheritance 
tary right, generally. ſubſiſting in the royal per- 
lo the word, * ſucceſſors, diſtinctly taken, muſt 
that this inheritance may ſometimes be broke 
$1; or, that there may be a ſucceſſor, without be- 
e heir, of the king. And this is ſo extremely rea- 
„ chat without ſuch a power, lodged ſomewhere, 
vity would be very defective. For, let us barely 
e fo melancholy a caſe, as that the heir apparent ſhould 
Matic, an idiot, or otherwiſe incapable of reigning : 

lerable would the condition of the nation be, if he 
lo incapable of being ſet aiide llt is therefore ne- 
that this power ſhould be lodged ſomewhere ; and 
inderitance, and regal dignity, would be very prece- 
= 2, rious 


ticular entails, limitations, and proviſions, to exclude 


* 
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rious indeed, if this power were eie 
lodged in the Nn of the e. ber win 
whenever prejudice, caprice, or diſccntent Thould] 
to take the lead. Conſequently it can no where jel 
perly lodged as in the two houſes of parliamen, | 
with the conſent of the reigning King ; 5 Who, it is ng 
ſuppoſed, will agree to any thing improperly prejul 
the rights of his own deſcendants. And therehyr 
king, lords, and commons, in parliament aſſembly 
laws have expreſsly lodged eo | 


4. Bux, fourthly; however the crown may bel 

| or transferred, it (till retains its deſcendible 4. 
2 becomes hereditary i in the wearer of it. And he 
law the mn! is ſaid never to < * in his Political (a 
cality 3 in his natural : Peciuſt immediately upon tel 
death of Henry, William, or Edward, the king fu 
his ſucceſſor. For tlie right of the cron veſts, wit 
upon his heir; either the bares natuc, if the | 
deſcent remains unimpeached, or the hae ru Jade 
inheritance be under any particular ſettlement. 
there can be no fte ꝭ,¹p,; but, as fir Matthew! 
obſerves, the right of ſovereignty is fully inveſtel 
ſucceſſor by the very deſcent of the crown. And th 
however acquired, it becomes in him abſolutely let 
unleſs by the rules of the limitation it is otherwiſe 
and determined. In the fame manner as landed ef 
continue our former compariſon, are by the law hin 
or deſcendible to the heirs of the owner; but! 
exiſts a power, by which the property of thoſe [ni 
be transferred to ancther perſon. If this transfer! 
ſimply and abſolutely, the lands will be herefit 
new owner, and deſcend to his Heir at law: bil 
transfer be clogged with any I mitations, copdit 
entails, the lands muſt deſcend in that channeb ſo 
and preſcribed, and no other. 


Ix theſe four doinks 60 0 as I take it, the 
onal netion of hereditary right to the throne: wa 


(o) 1 HiP. p. C. 61. 
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arther elucidated, and made clear beyond all diſpute. 
fort hiſtorical view of the ſucceſſions to the crown 
pland, the doctrines of our antient lawyers, and the 
ads of parliament that have from time to time been 
to create, to declare, to confirm, to limit, or to bar, 


ditary title to the throne. And in the purſuit of 


quiry we ſhall find, that from the days cf Egbert, 
ſole monarch of this kingdom, even to the preſent, 
r cardinal maxims above-mentioned have ever been 
:conſtitutional canons, of ſucceſſion. It is true, this 
on, through fraud, or force, or ſometimes throngh 
„ when in hoſtile times the crown deſcended on a 
or the like, has been very frequently ſuſpended ; but 
fjerally at laſt returned back into the old hereditary 
, though ſornetimes a very conſiderable period has 
ned. And, even in thoſe inſtances where the ſuc- 
has been violated, the crown has ever been looked 
s hereditary in the wearer of it. Of which the 
5 themſelves were ſo ſenſible, that they. for the moſt 
deavoured to vamp up ſome feeble ſhew of a title 
ent, in order to amuſe the people, while they gained 
ſion of the kingdom. And, when poſſeſſion was 
uned, they conſidered it as the purchaſe or acquiſition 
weſtate of inheritance, end tranſmitted or endea- 
to tranſmit it to their own poſterity, by a kind of 
ay right of uſurpalion. 


6 Egbert about the year 800, found himſelf in poſ- 
of the throne of the weſt Saxons, by a long and un- 
d deſcent from his anceſtors of above three hundred 
How bis anceſtors acquired their title, whether by. 
by fraud, by contract, or by election, it matters not 
o enquire ; and is indeed a point of. fuch high anti- 
as muſt render all enquiries at beſt but plauſible, 

is right muſt be ſuppoſed indiſputably good, 
we know no better. The. other kingdoms of the 
by he acquired, ſome by conſent, but moſt by a 
ay ſubmiſſion. And it is an eſtabliſhed maxim in 
ity, and the law of nations, that when one country 
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is united to another in ſuch a manner, as that one | 
government and ſtates, and the other loſes them ; th 
ter entirely affimilates or is melted down in the forme 
muſt adopt its laws and cuſtoms (c). And in purſun 
this maxim there hath ever been, ſince the union df 
heptarchy in king Egbert, a general acquieſcence und 
hereditary monarchy of the weſt Saxons, through i 
united kingdoms. | EI MN Yo Cv 


From Egbert to the death of Edmund Ironſide, 
riod of above two hundred years, the crown deſcends 
gularly, through a ſucceſſion of fifteen princes, wi 
any deviation or interruption : ſave only that the f 
king Ethelwolf ſucceeded. to each other in the king 
without regard to the children of the elder branchs, 
cording to the rule of ſucceſſion preſcribed by theirf 
and confirmed by the wittena-gemote, in the heat « 
Daniſh invaſions ; and alfo that king Edred, the wn 
Edwy, mounted the throne for about nine years i 
right of his nephew a minor, the times being veryt 
ſame and dangerous. But this was with a view to pn 
and not to deitroy the ſucceſſion ; and according}y 
ſucceeded him. | IS. 


KING Edmund Ironide was obliged, by the hol 
ruption of the Danes, at firſt to divide his kingdom 
Canute, king of Denmark; and Canute, after his 
leiſec the whole of it, Edmund's ſons being drive! 
foreign countries. Here the ſucceſſion was ſuſpend 
actual force, and a new family introduced upon thetit 
in whom however this new agquired throne continu 
reditary for three reigns ; when, upon the death of 
diknute, the antient Saxon line, was reſtored in the 
cf Edward the confeſſor. . 


HE was not indeed the true heir to the crow! 
the younger brother of- king Edmund Ironſide, who! 
ſon Edward, firnamed (from his exile) the outla 
living. But this ſon was then in Hungary; and, ti 


(e) Puff. L. of N. ard N. b. 8. c. 12. $ 6. 
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having juſt ſhaken off the Daniſh yoke, it was neceſſary 


ſomebody on the ſpot ſhould mount the throne ; and 
-onfeſſlor was the next of the royal line then in Eng- 


ne; and almoſt at the ſame inſtant came on the Nor- 
invaſion : the right to the crown being all the time in 

' off , firnamed Atheling, (which ſignifies in the Saxon 
"i the firſt of the blood royal) who was the ſon of 
ward the outlaw, and grandſon of Edmund Ironſide or, 
atthew Paris (d) well expreſſes the ſenſe of our old 
ſitution, © Edmundus autem latusferreum, rex naturalis 


inte regum, genuit Edwardum ; er Edwardus genuit 
run, cui de jure debebatur regnum A glcrum.“ 
N. ILLIAM the Norman claimed the crown by virtue of 


etended grant from king Edward the confeſſor; a grant 
ch, if real, was in itſelf utterly invalid: becauſe it was 
le, as Harold well obſerved in his reply to William's 
and (e), © abſque gencrali ſenatus et populi corventu et 
io; which alſo very plainly implies, that it then 
generally underſtood that the king, with conſent of the 
ral council, might diſpoſe of the crown and change 
line of {ucce{iion. William's title however was * 
kr as good as Harold's, he being a mere private ſubject, 
an utter ſtranger to the royal blood. Edgar Atheling's 
dubted rig ht was overwhelmed by the violence of the 
s; though frequently aſlerted by the Englith nobility 
al che conqueſt, till ſuch time as he died without iſſue: 
all their attempts proved unſucceſsful, and only ſerved 
je ore firmly to eftabliſh the crown in the family which 
newly acquired it. » . ; 


Els conqueſt then by William of Normandy was, 
that of Canute befcre, a forcible transfer of the crown 
gland into a new family: but, the crown being ſo 
ered, all the inlierent properties of the crown were 
it transferred allo. For, the victory obtained at Haſt- 


who 

tl not being (f) a victory over the nation collectively, but” 

the 14 only 
4 P. 3066 de) William of MalmfÞ. J. 3. 


| Hae, Hill. C. L. c. 3. Scid. review of tither, c. 8. 


. On his deceaſe without iſſue, Harold II. uſurped the Ee 


ſliam II. and Henry I. Robert, it muſt be owned, his el 
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only over the perſon of Harold, the only right tha 
conqueror could pretend to acquire thereby, was they 
to poſſeſs the crown of England, not to alter the natur 
the government. And therefore, as the Engliſh law 
remained in force, he muſt neceſſarily take the crown jj 
ject to thoſe laws, and with. all its inherent properig 
the firſt and principal of which was its deſcendibility, 
then we muſt drop our race of Saxon kings, at leaſt fa 
while, and derive our deſcents from William the Conquen 

as from a new ſtock, who acquired by right of war (iy 
as it is, yet ſtill the dernier reſort of kings) a ſtrongy 
undiſputed title to the inheritable crown of England, 


ACCORDINGLY it deſcended from him to his ſons Wi 


ſan, was kept out of poſſeſſion by the arts and violence 
his brethren; who perhaps might proceed upon a.nati 
which. prevailed for ſome time in the law of deſc 
(though never adopted as the rule of public ſucceſſions){ 
that when the eldeſt ſon, was already provided. for (u 
hert was conſtituted duke of Normandy by his father's wi 
jn ſuch a caſe the next brother was entitled to enjoy 
reſt of their father's inheritance, But, as he died with 
iſſue, Henry at laſt had a good title to the throne, wi 
ever he might have at firſt, 


STEPHEN of Bio:s, who ſucceeded him, was indeed! 
grandſon of the conqueror, by Adelicia his daughter, 1 
claimed the throne by a feeble kind of hereditary 19 
not as being the neareſt of the male line, but as then 
male of the blood royal, excepting his elder brother Ti 
bald; who was earl of Blois, and therefore ſeems to 
. waved, as he certainly never inſiſted on, ſo troubleſome 
precarious a claim. The real right was in the em 
Matilda or Maud, the daughter of Henry I; the me 
ſucceſſion being (where women are admitted at all) that! 
daughter of a ſon ſhall be preferred to the ſon of a dag 


(2) Sce lord [ yitleton's life of Henry II. Vol. I. p- 46! 
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hat Stephen was little better than a mere uſurper; and 

[fore he rather choſe to rely on a title by election (h), 

lle the empreſs Maud did not fail to aſſert her hereditary 

ht by the ſword : which diſpute was attended with vari- 

acceſs, and ended at laſt in a compromiſe, that Stephen 
ld keep the crown, but that Henry the ſon of Maud 
uld ſucceed him; as he afterwards accordingly did. 


Hex Y, the ſecond of that name, was (next after his 
ther Matilda) the undoubted heir of William the con- 
ror; but he had alſo another connection in blood, 
ich endeared bim ſtill farther to the Engliſh He was 
ally deſcended from Edmund Ironſide, the laſt of the 
xn race of hereditary kings. For Edward the outlaw, 


o died without iſſue) a daughter Margaret, who was 
ried to Malcolm king of Scotland: and in her the Sax- 
hereditary right reſided. By Malcolm ſhe had ſeveral 
dren, and among the reſt Matilda the wife of Henry I. 
o by him had the empreſs Maud, the mother of Hen- 
II, Upon which account the Saxon line is in our hifto- 
frequently ſaid to have been reſtored in his perſon : 


\ 


he conqueror. 


ROM Henry II. the crown deſcended to his eldeſt fon 


w Arthur, the ſon of Geoffrey his next brother ; but 


ming, as appears from his charters, the crown by here- 
y rignt (3) : that is to ſay, he was next of kin to the 


aſd king, being his ſurviving brother; whereas Arthur 
removed one degree farther, being his brother's ſon 


fatter Geoffrey, And however flimſey this title, and 


lum ele us, Sc.“ (Cart. A. D. 11 36. Ric. de Haguſtald. 
Hearne ad Gail, Neubr. 11.) 9 

} *—Rezri Aigliae; quod n bis jure competit barreditario,”? 
m. H. R. Jb. apud Wilkins. 354. | 


ſn of Edmund Ironſide, had (beſides Edgar Atheling, 


uch in reality that right ſubſiſted in the ſoxs of Malcolm 
queen Margaret; king Henry's beſt title being as heir 


hard I. who dying childleſs, the right veſted in his ne- 


n, the youngeſt ſon of king. Henry, ſeiſed the throne ; 


gb by right of repreſentation he ſtood in the place of 


I 5 | thoſe | 
4 E209 & phanus Di gr tia afſenſu cleri & prpulr in regem 
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thoſe of William Rufus and Stephen of Blois, mayy 
pear at this diſtance to us, after the law of deſcents ky 
now been ſettled for ſo many centuries, they were ſuffi 
to puzzle the underſtandings of our brave, but unleton 
anceſtors. Nor indeed can we wonder at the number 
partizans, who eſpouſed the pretenſions of king Joh 
particular; ſince even in the reign of his father, king Hy 
ry II. it was a point undetermined (i), whether, eren 
common inheritances, the child of an elder brother fu 
/ ſucceed to the land in right of repreſentation, or the you en 
ger ſurviving brother in right of proximity of blood. M ent 
is it to this day decided in the collateral ſucceſſion to Min: 
fiefs of the empire, whether the order of the ſtocks, or iis: 
proximity of degree ſhall take place (k). However, g 
the death of Arthur and his ſiſter Eleanor without iſſue, 
clear and indiſputable title veſted in Henry III. the fon 
John: and from him to Richard the ſecond, a ſucceli 
of ſix generations, the crown deſcended in the true here 
tary line. Under one of which race of princes (1) we HH 
it declared in parliament, - that the law of the crown ri. 
„England is, and always hath been, that the children 
ce the king of England, whether born in England, or elmo: 
c where, ought to bear the inheritance after the death ot 
tc their anceſtors. Which law our ſovereign lord the kin 
the prelates, earls, and barons, and other great men, Mi pa 
„ gether with all the commons, in parliament aſſembe ed! 
&« do approve and affirm for ever.” 


Veo Richard the ſecond's reſignation of the crown, MW... 
having no children, the right reſulted to the iſſue of 
grand-father Edward III. That king had many chile 
beſides his eldeſt, Edward the black prince of Wales, | 
father of Richard II: but to avoid confuſion I ſhall or 
mention three ; William his ſecond ſon, who died witli: n 
ifhe ; Lionel duke of Clarence, his third ſon ; and Join Pero: 
Gant duke of Lancaſter, his fourth. By the rules of fu 
ceſſion therefore the poſterity of Lionel duke of Clark 
were entitled to the throne, upon the * 

5 | Kicha 


0 Slan. J. J. c. 3 (k) Mod, Ua. Hiſt. zxx- 5'% 


(1) Stat. 25 Ew, III. ſt. 2. 
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hard ; and had accordingly been declared by the king, 
y years before, the preſumptive heirs of the crown: 
ich declaration was alſo confirmed in parliament (m). 
ut Henry duke of Lancaſter, the fon of John of Gant, 
wig then a large army in the kingdom, the pretence of 
lung which was to recover his patrimony from the king, | 
d to redreſs the grievances of the ſubject, it was impoſſi- 
e for any other title to be aſſerted with any ſafety; and he 
came king under the title of Henry IV. But, as ſir Mat- 
ew Hale remarks (n), though the people unjuſtly aſſiſted 
ery IV. in his uſurpation of the crown, yet he was not 
Initted thereto, until he had declared that he claimed, not 
aconqueror, (which he very much inclined to do) (o) but 
a ſucceſſor, deſcended by right line of the blood royal; 
appears from the rolls of parliament in thoſe times. 
din order to this he ſet up a ſhew of two titles : the one 
on the pretence of being the firſt of the blood royal in 
e intire male line, whereas the duke of Clarence left only 
e daughter Philippa; from which female branch, by a _ 
miage with Edmond Mortimer earl of March, the houſe 
York deſcended : the other, by reviving an exploded 
mour, firſt propagated by John of Gant, that Edmond 
| of Lancaſter (to whom Henry's mother was heireſs) 
sin reality the elder brother of king Edward I; though 
parents, on account of his perſonal deformity, had im- 
ed him on the world for the younger: and therefore 
nary would be entitled to the crown, either as ſucceſſor 
Richard IT. in caſe the entire male line was allowed a 
ference to the female; or, even prior to that unfortu- 
e prince, if the crown could deſcend through a female, 
le an entire male line was exiſting. | 


OWEVER, as in Edward the thizd's time we find the 
lament approving and affirming the law of the crown, 
fore ſtated, ſo in the reign of Henry IV. they actually 
ted their right of new- ſettling the ſucceſſion to the 
crown. 


) Sindford's general h:ſt, 2.36. (n) Hit. C. L. c. . 
b) Seld, Ut, hon. 1. 3. oF . 
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crown, And this was done by the Ratute 7 Hen. IV. c. 
whereby it is enacted, . that the inheritance of the coy 
e and realms of England and France, and all other | 
« king's dominions, ſhall be ſe? and remain (p) in f 
« perſon of our ſovereign lord the king, and in the ha 

« of his body iffuing ;” and prince Henry is declared is 
apparent to the crown, to hold to him and the heirs of 
body iſſuing, with remainder to lord Thomas, lord [oy 
and lord Humphry, the king's ſons, and the heirs of thi 
bodies reſpectively. Which is indeed nothing more th 

| the law would have done before, provided Henry the foul 
had been a rightful king. It however ſerves to ſhew th 
it was then generally underſtood, that the king and par 
ment had a right to new-model and regulate the ſucceſſ 
to the crown. And we may obſerve, with what caution 
delicacy the parliament then avoided eg any ſentime 
of Henry's original title. However fir Edward Coke my 
than once expreſsly declares (q), that at the time of paſſn 
this act the right of the crown was in the deſcent fra 
Philippa, daughter and heir of Lionel duke of Clarence, 


NEVERTHELESS the crown deſcended regularly frat 
Henry IV. to his fon and grandfon Henry V. and VI. int 
latter of whoſe reigns the houſe of York aſſerted their di 
mant title; and, after imbruing the kingdom 1n blood an 
confuſion for ſeven years together, at laſt eftabliſhed it in 
perſon of Edward IV. At his acceſſion to the throne, aft 
a breach of the ſucceſſion that continued for three deſcent 
and above threeſcore years, the diſtinction of a king d: jur 
and a king de fao began to be firſt taken; in order to i 
demnify ſuch as had ſubmitted to the late eſtabliſhment, i 
to provide for the peace of the kingdom by confirming i 
: honors conferred, and all acts done, by thoſe who werent 
called the ufurpers; not tending to the diſheriſon oft 
rightful heir. In ſtatute 1 Edw. IV. c. 1. the three Hen 
are ſtyled, late kings of England ſucceſſively in dede, u 
„ not of right.” And, in all che charters which I haye n 
with of king Edward, whereyer he has occaſion to ſpeaki 


2 


% 
% * 


(p) ſeit mys 14 demo: ge. (4) 41 ft. 37. 205. 
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j of the line of Lancaſter, he calls them T ler 44 


fate, et non de jure, reges An. 


EDWARD IV. left two ſons and a daughter; the eldeſt 

which ſons, king Edward V. enjoyed theregal dignity for 
ery ſhort time, and was then depoſed by Richard his un- 
ral uncle; who immediately. uſurped the royal dignity, 
ring previouſly inſinuated to the populace a ſuſpicion of 
fardy in the children of Edward IV. to make a ſhew of 
me hereditary title: after which he is generally believed 
have murdered his two nephews z upon whole death the 
ht of the crown devolved to their ſiſter Elizabeth. 


Tus tyrannical reign of king Richard III. gave 2 ion 


Henry earl of N to aſſert his title to the crown. 
title the moſt remote and unaccountable that was ever ſet 
, and which nothing could have given ſucceſs to, but the 
verſal deteſtation of the then uſurper Richard. For, 
fides that he claimed under a deſcent from John of Gant, 
hoſe title was now exploded, the claim (ſuch as it was) 
5 through Jchn earl of Somerſet, a baſtard ſon, begotten 
John of Gant upon Catherine Swinford. It is true, 
t, by an act of parliament 20 Ric. II. this ſon was, with 
bers, E and made inheritable to all lands, offi- 
s, and dignities as if he had been born in wedlock : but 
1, with an expreſs reſervation of the crown, excepta dig- 
mate regali (r).“ 


Vorw. all this, immediately after the 
attle of Boſworth field, he aſſumed the regal dignity ; the 
gut of the crown then being, as fir Edward Coke expreſsly 
cclares ([), in Elizabeth, eldeſt daughter of Edward IV. 

q his poſſeſſion was eſtabliſned by parliament, holden. the 
iſt year of his reign. In the act for which purpoſe, the 


arliament ſeems to have copied the caution of their prede- 


tors in the reign of Henry IV. and therefore (as lord 
acon the hiſtorian of this reign obſerves) carefully avoided 
ay recognition of Henry VII's right, which indeed was 


none 


0 4 laſt. 36. 70 15d. 37. 
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bodies reſpectively. Which is indeed nothing more thy 


it was then generally underſtood, that the king and parla 


Henry IV. to his fon and grandſon Henry V. and VI. int 


perſon of Edward IV. At his acceſſion to the throne, al 
a breach of the ſucceſſion that continued for three deſcent 


diemnify ſuch as had ſubmitted to the late eſtabliſhment, : 
to provide for the peace of the kingdom by, confirming 
honors conferred, and all acts done, by thoſe who werent 


e not of right.“ And, in all the charters which 1 have! 
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crown. And this was done by the Ratute 7 Hen. IV. c. 
whereby it is enaQted, ** that the inheritance of the crow 
« and realms of England ang France, and all other g 
« king's dominions, ſhall be ſet and remain (p) i in f 
« perſon of our ſovereign lord the king, and in the ha 
&« of his body ifluing ;” and prince Henry is declared ky 
apparent to the crown, to hold to him and the heirs of! 
body iſſuing, with remainder to lord Thomas, lord Toh 
and lord Humphry, the king's ſons, and the heirs of the 


the law would have done before, provided Henry the four 
had been a rightful king. It however ſerves to ſhew t 


ment had a right to new-model and regulate the ſucceſſ 
to the crown. And we may obſerve, with what caution þ 
delicacy the parliament then avoided declaring any ſentim 
of Henry's original title. However fir Edward Cokemg 
than once expreſsly declares (q), that at the time of paſſn 
this act the right of the crown was in the deſcent fig 
Philippa, daughter and heir of Lionel duke of Clarence, 


NevzRTHELESS the crown deſcended regularly fra 


latter of whoſe reigns the houſe of York aſſerted their d 
mant title; and, after imbruing the kingdom in blood a 
confuſion for ſeven years together, at laſt eſtabliſhed it ini 


and above threeſcore years, the diſtinction of a king % 
and a king de facto began to be firſt taken; in order toi 


called the uſurpers, not tending to the diſheriſon of 
rightful heir. In ſtatute 1 Edw. IV. c. 1. the three Hel 
are ſtyled, * late kings of England ſucceſſively in dede, 


with of king Edward, wherever * has occaſion to ſpeak 


* 
* 


(p) Hit mys et demoer ge. (9) 41. fl. 37. 205. 
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of the line of Lancaſter, he calls them © zufer de 
facto, et non de jure, reges Angliae. 


kpwakD IV. left two ſons and a daughter; the eldeſt 
which ſons, king Edward V. enjoyed the regal dignity for 
ery ſhort time, and was then depoſed by Richard his un- 
tural uncle; who immediately uſurped: the royal dignity, 
ring previouſly inſinuated to the populace a ſuſpicion of 
fardy in the children of Edward IV. to make a ſhew of 
me hereditary title: after which he is generally believed 
have murdered his two nephews ; upon whole death the 
ht of the crown devolved to their filter Elizabeth. 


Henry earl of Richmond to aſſert his title to the crown. 


and which nothing could have given ſucceſs to, but the 
iverſal deteſtation of the then uſurper Richard. For, 
fdes that he claimed under a deſcent from John of Gant, 
ole title was now exploded, the claim (fuch as it was) 
ts through Jchn earl of Somerſet, a baftard fon, begotten 
John of Gant upon Catherine Swinford. It is true, 
at, by an act of parliament 20 Ric. II. this fon was, with 
hers, legitimated and made inheritable to all lands, offi- 
s, and dignities as if he had been born in wedlock : but 
Il, with an expreſs reſervation of the crown, excepta dig- 
mate regali (r).“ 8 


NOTWITHSTANDING all this, immediately after the 
tle of Boſworth field, he aſſumed the regal dignity ; the 
plit of the crown then being, as fir Edward Coke expreſsly 
clares (), in Elizabeth, eldeſt daughter of Edward IV. 
a his poſſeſſion was eſtabliſhed: by parliament, holden the 
year of his reign. In the act for which purpoſe, the 
rliament ſeems to have copied the caution of their prede- 
ſors in the reign of Henry IV. and therefore (as lurd 


de, on the hiſtorian of this re1gn obſerves) carefully avoided 
* recognition of Henry VII's right, which indeed was 
f : : þ4 ; 


none 


0) 4 laßt. 36, (0 5d. 35. 


Tux tyrannical reign of king Richard III. gave oecaſion 


title the moſt remote and unaccountable that was ever ſet 
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none at all; and the king would not have it by wy; 
new law or ordinance, whereby a right might ſeem} 
created and conferred upon him; and therefore a mii 
way was rather choſen, by way (as the noble hiſtorian e 
preſſes it) of efabli/bment, and that under covert and ini 
ferent words, „that the inheritance of the crown ſhy 
« reſt, remain, and abide in king Henry VII. and the be ur 
& of his body: thereby providing for the future, anda 
ſame time acknowleging his preſent poſſeſſion ; but y 
determining either way, whether that poſſeſſion was 43 
or de facto merely. However he ſoon after married Eli 
beth of York, the undoubted heireſs of the conqueror, u 
thereby gained (as fir Edward Coke (s) declares) by null t 
his beſt title to the crown, Whereupon the act made ut 
his favour was ſo much diſregarded, that it neyer Mit 
printed in our ſtatute books. rd 


HENRY the eighth, the iſſue of this marriage, ſucceed 
to the crown by clear indiſputable hereditary right, Mer! 
tranſmitted it to his three children in ſucceſſive order. Men 
in his reign we at ſeveral times find the parliament buly 
regulating the ſucceſſion to the kingdom. And, firſt, 
ſtatute 25 Hen. VIII. c. 12. which recites the miſchid pee 
which have and may enſue by diſputed titles, becauſet 
perfect and ſubſtantial proviſion hath been made by law Het 
cerning the ſucceſſion; and then enacts, that the crown ſu | 
He entailed to his majeſty, and the ſons or heirs males of l 
body; and in default of ſuch ſons to the lady Elizabet 
(who is declared to be the king's eldeſt iſſue female, in e 
cluſion of the lady Mary, on account of her ſuppoſed ie u 
gitimacy by the divorce of her mother queen Cathern]Mſ'ini 
and to the lady Elizabeth's heirs of her body; and fo 
from ifſue female to iſſue female, and the heirs of Her t 
bodies, by courſe of inheritance according to their age, ng 
the crown of England hath been accuſtomed and ought ii. 
go, in caſe where there be heirs female of the ſame: Wd 
in default of iſſue female, then to the king's right hein k 
erer. This ſingle ſtatute is an ample proof of all the fol 
poſitions we at firſt ſet out with. N 2 


(5) 4 16ſt. 37, 
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Bur, upon the king's divorce from Ann Boleyn, this 
ute was, with regard to the ſettlement of the crown, 
ealed by ſtatute 28 Hen, VIII. c. 7. wherein the lady 
"beth is alſo; as well as the lady Mary, baſtardized, and 
crown ſettled on the king's children by queen Jane Sey- 
ur, and his future wives; and, in defect of ſuch children, 
n with this remarkable remainder, to ſuch perſons as the 
o by letters patent, or laſt will and teſtament, ſhould 
it and appoint the ſame. A vaſt power: but notwith- 
ding, as it was regularly veſted in him by the ſupreme 
iſative authority, it was therefore indiſputably valid. 

t this power was never carried into execution ; for by 
tute 35 Hen. VIII. c. 1. the king's two daughters are 
ntimated again, and the crown is limited to prince Ed- 
rd by name, after that to the lady Mary, and then to the 
ly Elizabeth, and the heirs of their reſpective bodies; 
ich ſucceſſion took effect accordingly, being indeed no 
er than the uſual courſe of the ny, with regard to the 
ſcent of the crown. 

Bur leaſt there ſhould remain any doubt in the minds of 
people, through this jumble of acts for limiting the ſuc- 

ion, by ſtatute x Mar. p.2.c.1. queen Mary's hereditary 
nt to the throne is acknowleged and recognized jn theſe 
ds; © the crown of theſe realms is moſt lawfully, juſtly, 

and rightly deſcended and come to the queen's highneſs 
that now is, being the very, true, and undoubted heir and 

Inheritrix thereof.“ And again, upon the queen's mar- 

ve with Philip of Spain, in the ſtatute which ſettles the 

iminaries of that match (t), the hereditary right to the 

vn is thus aſſerted and declared: * as touching the right 

df the queen's inheritance in the realm and dominions of 

England, the children, whether male or female, ſhall 

ucceed in them, according to the known laws, ſtatutes, 

Ind cuſtoms of the ſame.” Which determination of the 

lament, that the ſucceſſion Hall continue in the uſual 
courſe, 


(t) 1 Mar, p. 2. c. 2. 
- 


— 


1 
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courſe, ſeems tacitly to imply a power of new- modell 
| and rg it, in caſe the eie had Poe prop 
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On queen Elizabeth's acceſſion, bis right is Tecoonin 

in ſtill ſtronger terms than her ſiſter's ; the parliament 3 
kno vleging (u), „ that the queen's, highneſs i is, and] 
ce very deed and of moſt mere right ought to be, by 
* laws of God, and the laws and ſtatutes of this rei 
„ our moſt lawful and rightful ſovereign liege lady a 

* quecn ; and that her highneſs is rightly, lineally, u 
* lawfully deſcended and come of the blood royal of f 
c realm of England; in and to whoſe princely perſon, x 
© to the heirs of her body lawfully to be begotten, ah 
« her, the imperial crown and dignity of this realmdd 
&« belong.” And in the ſame reign, by ſtatute 13 Elis, 
1. we find the right of parliament to direct the ſucceſſion 
the crown aſſerted in the moſt explicit words. © If n 
d perſon ſhall hold, affirm, or maintain that the comm 
_« laws of this realm, not altered by parliament, ought n 
* to direct the right of the crown of England; or 
ce the queen's majeity, with and bythe authority of pal 
* ment, is not able to make laws and ſtatutes of ſuffi 
force and validity, to limit and bind the crown of ti 
te realm, and the deſcent, limitation, inheritance, and 
« yernment thereof; — ſuch perſon, ſo holding, affirmin 
« or maintaining, ſhall during the life of the queen! 
„ guilty cf high treaſon ; and after her deceaſe ſhall! 
« guilty of a miſdemeſnor, and forfeit bis goods a 
« chattels.” | | bt; 


O the death of queen Elizabeth, without iſſue, thi fr 
of Henry VIII. became extin&.. It therefore became 
ceſſary to recur to the other iſſue of Henry VII. by Eli 
beth of York his queen: whoſe eldeſt daughter Marga 
havi ing married James IV. king of Scotland, king James 
VI. of Scotland, and of England the firſt, was the lin 
deſcendant from that alliance. So that in his perlon, WW ri 
clearly as in Henry VIII. centered all the claims of dl 


rent competitors from the conqueſt downwards, he bel 
| - "1 
>> (u) Stat. 1 kid e. 3. 


liputably the lineal heir of the conqueror. And, what 
more remarkable, in his perſon alſo centered the right 
lle Saxon monarchs, which had been ſuſpended from the 
the outlaw, and grand- daughter of king Edmund Iron- 
zon kings, ſuppoſing it not aboliſhed by the conqueſt, re- 
. She married Malcolm king of Scotland; and Henry 
by a deſcent from Matilda their daughter, 1s generally 
ed the reſtorer of the Saxon line. But it muſt be re- 
mhered, that Malcolm by his Saxon queen had ſons as 


m that time downwards were the offspring of Malcolm 


5 the direct lineal heir, and therefore united in his, perſon 


lliam the conqueror. - 
AXD i: ig no wonder that a prince of more learning than 


at hundred years, ſhould eaſily be taught by the flatterers 


ervation, Whereas, though a wiſe inſtitution, it was 


natural, but a poſitive right. And in this and no other 
at was it taken by the Engliſh parliament ;, who by ſta- 


immediately upon the diſſolution and deceaſe of Elizabeth 


by inherent birthright, and lawful and undoubted ſuc- 
eeſſion, deſcend and come to his moſt excellent majeſty, 


of the blood royal of this realm.” Not a word here of 
right immediately derived from heaven: which, if it 
led anywhere, mult be ſought for among the Aborigines 

EE 5 of 


„ was the perſon in whom the hereditary right of the 


las daughters; and that the royal family of Scotland 
Margaret. Of this royal family king James the firſt 


y poſſible claim by hereditary right to the Engliſn as. 
ll as Scottiſh throne, being the heir both of Egbert and 


arly a human inſtitution 3 and the right inherent in him 


e1 Jac, I. c. 1. did * recognize and acknowlege, that 


2 


enn 
r 
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queſt till his acceſſion, For, as was formerly obſerved, 
cyaret the ſiſter of Edgar Atheling, the daughter of Ed- 


lom, who could deduce an hereditary title for more than 


tie times to believe there was ſomething divine in this - 
it, and that the finger of providence was viſible in its 


lite queen of England, the imperial crown thereof did 


as being lineally, juſtly, and lawfully, next and ſole heir 


— — 
e — he TY nite es Sas - 
8 = - -  : 
— 
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a= 
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of the iſland, the antient Britons ; among whoſe pring N 
indeed ſome have gone to ſearch it for him (w). | 
Bur, wild and abſurd as the doctrine of divine rg i 
moſt undoubtedly is, it is ſtill more aſtoniſhing, that ue 

fo many human hereditary rights had centered in this king 

his ſon and heir king Charles the firſt ſhould be told} 
thoſe infamous judges, who pronounced his unparrallk| 

ſentence, that he was an elective prince; elected by b 
people, and therefore accountable to them, in his own pn 

per perſon, for his conduct. The confuſion, inftabili 
. and madneſs, which followed the fatal cataſtrophe of f 
| pious and unfortunate prince, will be a ſtanding argume 
in favour of hereditary monarchy to all future ages; 
they proved at laſt to the then deluded people: who, i 
order to recover that peace and happineſs which for twat 
years together they had loſt, in a ſclemn parliament 
convention cf the ſtates reſtored the right heir of 
crown. And in the proclamation for that purpoſe, vi 
was drawn. up and attended by both houſes (x), they d 

_ . clared, © that, according to their duty and allegiance, Meet 
* did herrtily, joyfully, and unanimeuſly acknowledge at 

&« proclaim, that immediately upon the deceaſe of our on 

« ſovereign lord King Charles, the imperial crown of ter, 

e reaim? did by inherent birthright and Jawful and ul 
© doubted ſucceſſion deſcend and come to his moſt excele 

« majeſty Charles the ſecond, as being lineally, juſtly, a 

« Jawfully, next heir of the blood royal of this realm : aſian 

e thereunto they moſt humbly and faithfully did ſubmit ? 
e oblige themſelves, their heirs, and poſterity for ever. 


be 


Tu us I think it clearly appears, from the higheſt aut 
rity this nation is acquainted with, that the crown of Engl 
hath been ever an hereditary crown; though ſubje& 
limitations by parliament. The remainder of this chair: ... 


(w) Elizabeth of York, the mother of quoen Many 
Scotland. was heireſs of the houſe of Mortimer. Att or 
Carte obſerves, that the houſe of Mortimer, in virtue of 1 A 
ſcent from Gladys only ſiſter to Lewellin ap 2 the g. 
had the true right to the principality of Wales. iii. 705. 
= (x) Com. Journ, 8 May 1660. 


* 


* 
* 
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will conſiſt principally of thoſe inſtances, herein the par- 
ment has aſſerted or exerciſed this right of altering and 
niting the ſucceſſion; a right which, we have ſeen, was 
fore exerciſed and aſſerted in the reigns of Henry IV. 
enn VII. Henry VIII. queen Mary, and queen Elizabeth. 


Tut firſt inſtance, in point of time, is the famous bill 
f excluſion, which raiſed ſuch a ferment in the latter end 
f the reign of king Charles the ſecond. It is well known, 
hat the purport of this bill was to have ſet aſide the king's 
other and preſumptive heir, the duke of Vork, from the 
beceſſton, on the ſcore of his being a papiſt ; that it paſſed 
Whe houſe of commons, but was rejected by the lords; the 
ing having alſo declared beforehand, that he never would 
0 brought to conſent to it. And from this tranſaction we 
nay collect two things: 1. That the crown was univer- 
ally acknowledged to be hereditary; and the inheritance 
ndefeaſible unleſs by parliament : elſe it had been needleſs 
o prefer ſuch a bill. 2. That the parliament had a power 
0 have defeated the inheritance : elſe ſuch a bill had been 
refeRual, The commons acknowled ged the hereditary 
gut then ſubſiſting; and the. lords did not diſpute the 
power, but merely the propriety, of an excluſion. Howe- 
er, as the bill took no effect, king James the ſecond ſuc- 
eeded to the throne of his anceſtors ; and might have en- 
oped it during the remainder of his life; but for his own 
nfatuated conduct, which (with other concurring circum- 
ances) brought on the revolution in 1688. | 


Tux true ground and principle, upon which that me- 
orable event proceeded, was an entirely new caſe in poli- 
es, which had never before happened in our hiſtory 3 the 
Ibdication of the reigning monarch, and thevacancy of the 
hrone thereupon. It was not a defeazance of the right of 
cceſſion, and a new limitation of the cown, by the king 
nd both houſes of parliament : it was the act of the nation 
lone, upon a conviction that there was no king in being. 

or in a full aſſembly of the lords and commons, met in 


onyention upon the es DI of the vacancy, both 
| houſes 


l G F 
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| houſes (y) came to this reſolution ; “ that king James th 
t ſecond, having endzavored to ſubvert the conſtitution of 
*« the kingdom, by breaking the original contraſt between 
% king and people; and, by the advice of jeſuits and other 
% wicked perſons, having violated the fundamental lays; 
tc and having withdrawn himſelf out of this Kingdom; has | 
* abdicated the government, and that the, throne is thereby WM 
b vacant.” Thus ended at once, by this ſudden and uner- 
peed vacancy of the throme, the old line of ſucceſſion; WM * 
which from the conqueſt had laſted above ſix hundred years d 
end from the union of the heptarchy in king Egbert almot WW" 
nine hundred. The facts themſelves thus ee to, the WW" 
king's endeavours to ſubyert the conſtitution by breaking 
the original contract, his violation of the fundamental laws, 
and his withdrawing himſelf, out of the kingdom, war" 
evident and notorious : and the conſequences drawn fron 
theſe facts (namely, that they amounted to an abdication of d 
the government; which abdication did not affect only the fr 
perſon of the king himſelf, but alſo all his heirs, and . E be 
the throne abſolutely and completely vacant) it belonged v 
our anceſtors to determine. For, whenever a queſtion arics iſ": 
between the ſociety at large and any magiſtrate veſted witi u. 
powers originally delegated by that ſociety, it muſt, be de- iſ 
cided by the voice of the ſociety itſelf: there is not vpe 
earth any other tribunal to reſort to. And that theſe con- 
ſequences were fairly deduced from theſe facts, our ancel 
tors have ſolemnly determined, in a full parliamentary con. 
vention repreſenting the whole ſociety. The reaſons. upon 
which they decided may be found at large in the parliamen 
tary proceedings of the times; and may be matter of is. 
ſtructive amuſement for us to contemplate, as a ſpeculatie 
point of hiſtory. But care muſt be taken not to carry tui 
enquiry farther, than merely for inſtruQion or amuſement, 
The idea, that the conſciences of poſterity were concerned 
in the rectitude of their anceſtors* deciſions, gave birth to 
thoſe dangerous political hereſies, which ſo long diſtracte 
the Rate, but at length are all happily extinguiſhed. ! 


therefore rather chuſe to conſider this great political mealu% 
| _ upal 


(y) Com. Journ, 7 Feb. 1688, | 
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opon the ſolid footing of authority, than to tedfon in its 
four from its juſtice, moderation, and experience: becauſe 
that might imply a right of diſſenting or revolting from it, 
1 caſe we ſhould think it to have been unjuſt, oppreſſive, or 
inexpedient. Whereas, our anceſtors having molt indiſpu- 
tably a competent juriſdiction to decide this great and im- 
portant queition, and having in fact decided it, it is now be- 
come our duty at this diſtance of time to acquieſce in their 


religious as well as civil, to maintain it. 


/ 


Bur, while we reſt this fundamental tranſaction, in point 
of authority, upon grounds the leaſt liable to cavil, we are 
bound both in juſtice and gratitude to add, that it was con- 


from its equity; that however it might in ſome reſpe& go 
beyond the letter of dur antient laws, (the reaſon of which 


the ſpirit of our conſtitution, and the rights of human na- 
ture, and that though in other points (ow¾ing to the pecu- 
lar circumſtances of things and perſons) it was not altoge- 
ther ſo perfect as might have been wiſhed, yet from thence 
2 new aera commenced, in which the bounds of prerogative 
and liberty have been better defined, the principles of go- 
reriment more thoroughly examined and underſtood, and 


proviſions, than! in any other period of the Engliſn hiſtory. 
In particular, it is worthy obſervation that the convention, 
in this their judgment, avoided with great wiſdom the wild 


onduct of king James amounted to an exdeaveur to ſubvert 
tte conſtitution, - and not to an actual ſubverſion, or total 
liolution of the government, according to the principles of 
Mr. Locke (a): which would have reduced the ſociety al- 
olt to a ſtate of nature; would have levelled all diſtinc- 


ons of honour, rank, offices, and property; would have 
annihilated 


27 


2 See * 7. (a) on Gov. T. C 2. 19. 


determination; being born under that'eſtabliſhment which - 
was built upon this foundation, and obliged by — tie, 


ducted with a temper and moderation which naturally aroſe 


will more fully appear hereafter) (z) it was agreeable to 


the rights of the ſubje& more explicitly guarded by legal 


Extremes into which the viſionary tlizories of ſome zealous. 
eublicans would have led them. They held that this mil- 


4 


— 


| : — | | 
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annihilated the ſovereign power, and in conſequence lu 
repealed all poſitive laws ; and would have left the pre 
at liberty to have erected a new ſyſtem of ſtate upon x1 
foundation of polity. They therefore very prudentiy yay 
it to amount to no more than an abdication of the govern 
ment, and a conſequent vacancy of the throne ; 5 when 
the government was allowed to ſubſiſt, though the execuin 
magiſtrate was gone, and the kingly office to remain, thoug 
king James was no longer king (b), And thus the conk 
tution was kept intire ; which upon every ſound princi 
of government mult otherwiſe have fallen to pieces, had 
principal and conſtituent a part as the royal mac &. 
tags or even NPE: | 


Tus dn poſtulatum, the vacancy of the Va 
being once eftabliſhed, the reſt that was then done follow! 
almoſt of courſe. For, if the throne be at any time vaca 
(which may happen by other means beſides: that of abdic 
tion; as if all the blood royal ſhould fail, without any ſuc 
ceſſor appointed by parliament ;) if, I fay, a vacancy 
any means whatſoever ſhould happen, the right of diſpoſing 
of this vacancy ſeems naturally to reſult to the lords an 
commons, the truſtees and repreſentatives of the nati 
For there are no other hands in which it can ſo properly bf 
intruſted ; and there is a neceſſity of its being intruſted ſome 
where, elſe the whole frame of government muſt be diſſi 
ved and periſh. The lords and commons having therefan 
determined this main fundamental article, that there was 
vacancy of the throne, they proceeded to fill up that vacu 
cy in ſuch manner as they judged the moſt proper. Andtii 
was done by their declaration of 12 February 1688 (c), i 
the following manner: * that William and Mary, pin 
« and princeſs of Orange, be, and be declared king al 
1 queen, to hold the crown and royal dignity during thi 
lives, and the life of the ſurvivor of them; and ey 
4 ſole and full exerciſe of the regal power be only in, u 
„ executed by, the ſaid prince of Orange, in the names 


« the ſaid prince and * My their joint lives; 
« Aft 


— 


(b) Law of forfeit. 118, 119. (e) E Journ. 4 Feb. 1 
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er their deceaſes the ſaid crown and royal dignity to be 
u the heirs of the body of the ſaid princeſs ; and for de- 
fault of ſach iſſue to the princeſs Anne of Denmark and 
the heirs of her body; and for default of ſuch iflue to 
the heirs of the body of the (aid prince of Orange.” 8 


PrR4aPs, upon the principles before eſtabliſhed, the 
ſention might (if they pleaſed) have veſted the regal | 
mity in a family entirely new, and ſtrangers to the royal 
od: but they were too well acquainted with the benefits 
hereditary ſucceſſion, and the influence which it has by 
om over the minds of the people, to depart any farther 
n the antient line than temporary neceſfity and ſelf- pre- 
ation required. They therefore ſettled the crown, firſt 
king William and queen Mary, king James's eldeſt | 
chter, for their joint lives; then on the furvivor of 

: and then on the iſſue of queen Mary: upon failure 
ſuch iſſue, it was limited to the princeſs Anne, king 
es's ſecond daughter, and her iſſue; and laſtly, on 
ure of that, to the iſſue of king William, who was the 
dlon of Charles the firſt, and nephew as well as ſon- 
ax of king James the ſecond, being the ſon of Mary 
eldeſt ſiſter, This ſettlement included all the proteſtant 
ity of king Charles I. except ſuch other iſſue as king 
es might at any time have, which was totally omitted 
ugh fear of a popiſh ſucceſſion, And this order of 
ſion took effect accordingly. | 


HESE three princes therefore, king William, queen 
/ and queen Anne, did not take the crown by heredi- 
night or deſcent, but by way of donation or furchaſe, as 
lawyers call it; by which they mean any method of 
ring an eſtate otherwiſe than by deſcent. The new 
ement did not merely conſiſt in excluding king James, 
the perſon pretended to be prince of Wales, and then 
ng the crewn to'deſcend in the old hereditary channel ; 
be uſual courſe of deſcent was in ſome inſtances broken 
ugh ; and yet the convention ſtill kept it in their eye, 
pad a great, though not total, regard to it. Let us ſee 
the ſucceſſion would have ſtood, if no abdication had 


hap- 


22 * 
as | 
5 . 


* 
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happened, and king James had left no other iſſue thy 
two daughters queen Mary and queen Anne, It u 
have ſtood thus: queen Mary and her iſſue; queen 4 
and her iſſue; king William and his iſſue. But ve; 
remember, that queen Mary was only nominally qu 
jointly with her huſband king William, who alone ha 
regal power-; and king William was perſonally prefer 
queen Anne, though his iſſue was poſtponed to hers, C 
ly therefore theſe princes were ſucceſſively in poſſeſſiong 

crown by a title different from the uſual courſe of del 


Ir was towards the end of king William's reign, 
all hopes of any ſurviving iſſue from any of theſe pi 
died with the duke of 'Gloceſter, that the King and pa 
ment thought it neceſſary again to exert their power of ly 
Ing and appointing the ſucceſſion, in order to prevent! 
ther vacancy of the throne ; which muſt have enſuedi 
their deaths, as no farther proviſion was made at then 
lution, than for the iſſue of king William, queen 
and queen Anne. The parliament had previouſly by 
ftatute of x W. & M. ſt. 2. c. 2. enacted, that every pe 
who ſhould be reconciled to, cr hold communion with 
ſee of Rome, ſhould profeſs the popith religion, or f 
marry a papiſt, ſhould be excluded and for ever incy 
to inherit, poſſeſs, or enjoy, the crown; and that il 
caſe the people ſhould be abſolved from their allegiance 
the crown ſhould deſcend'to ſuch perſons, being protelk 
as would have inherited the ſame, in caſe the perſon { 
conciled, holding communion, profeſſing, or marrying] 
naturally dead. To act therefore conſiſtently: with t 
ſelves, and at the ſame time pay as much regard to ti 
hereditary line as their former reſolutions*would admit 
turned their eyes on the princeſs Sophia, electreſs and 
eſs dowager of Hanover, the moſt accompliſhed pt 
of her age (c). For, upon the impending extinct 


- 


(e) Sandford, in his genealogical hiſtory, publiſhed 4 
1677, ſpeaking (page 535) of the princeſſes Elizabeth, | 
and Sophia, daughters uf the queen of Bohemia, lay% 

was reputed the moſt learned, the fecund the Rieste! 
and the lait one of the mcſt accompliſhed ladies in Futte 
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ant poſterity of Charles che firſt, the old law of re- 
1 directed them to recur to the deſcendants of 
ies the firſt : and the princeſs Sophia, being the young- 
Lknobter of Elizabeth queen of Bohemia, who was the 
ter of James the firſt, was the,neareſt.of the antient 
pd royal, who Was not incapacitated by -profeſſing the 
ih religion. On her therefare, and the heirs of her 
jr, being proteſtants, the remainder of the crown, ex- 
hint on the death of king William and queen Anne 
ut iſlue, was ſettled by ſtatute 12:8 13 W. III. c. a. 
at the fame time it was enacted, that whoſoever 
ald hereafter come to the poſſeſſion of the crown: ſhould 
in the communion of the 2 of England as by 


eſtabliſhed, 


[HIS A the laſt limitation of the crown that has been 


e by parliament : and theſe ſeveral actual limitations, | 


n the time of Henry IV. to the preſent, do clearly prove 
power of the king and parliament to new- model or al- 
the ſucceſſion. And indeed it is now again made bighly 
i to diſpute it: for by the ſtatute 6 Ann. c. 7. it is 
ed, that if any perſon maliciouſly, adviſedly, and di- 
y, ſhall maintain by writing or printing, that the kings 
us realm with the authority of parliament are not able 
ake Jaws to bind the crown and the deſcent thereof, he 
be guilty of high-treaſon ; J or if he maintains the 
e by only preaching, teaching, or adviſed ſpeaking, he 
ncur the penalties of a Praemunire. 


HE it princeſs Sophia dying before queen Aris) the in- 
tance thus limited deſcended vn her ſon and heir king 
pe the firſt ; and having on the death of the queen 
effect in his perſon, from him it deſcended to his late 
blty king George the ſecond; and from him to his 
dfon and heir, our preſent, gracious bogey x: king | 
Irce the third. 


ENCE it is eafy to collect, hat th the "a to the crown 
preſent hereditary, though not quite ſo abſolutely he- 


ary as formerly: and the common ſtock or anceſtor, 
0b. J. £56 from 


2 — 


— ——— — 


have created and veſted in the royal ſtock, is cloſely i 


chapter, are equally the inheritance of the ſubject; 


ration the moſt permanent. It was the duty. of u 
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from whom the deſcent muſt be derived, is alſo g; 
Formerly the common ſtock was king Egbert; then w 
liam the conqueror ; afterwards in James the firſ, ; 
the two common ſtocks united, and ſo continued til 
vacancy of the throne in 1688: now it is the prince 
phia, in whom the inheritance was veſted by the new 
and parliament. Formerly the deſcent was abſolute 
the crown went to the next heir without any reſtig; 
but now, upon the new ſettlement, the inheritance is 
ditional ; being limited to ſuch heirs only, of the bot 
the princeſs Sophia, as are proteſtant members of thec 
of England, and are married to none but proteſtantz. 


Bot 


0 


AND in this due medium conſiſts, I apprehend, thef 
conſtitutional notion of the right of ſucceſſion to the) 
perial crown of theſe kingdoms, The extremes, ben 
which it ſteers, are each of them equally deſtruRin 
thoſe ends for which ſocieties ' were formed and key 
foot. Where the magiſtrate, upon every ſucceſſion, 
elected by the people, and may by the expreſs proviimi, | 
the laws be depoſed (if not puniſhed) by his ſubjects, WW: t. 
may ſound like the perfection of liberty, and lock 


enough when delineated ; but in practice will be ever Mo, 


ductive of tumult, contention, and anarchy. And ai 
other hand, divine indefeaſible hereditary right, Met 
coupled with the doctrine of unlimited paſſive obedienſg lr 
ſurely of all conſtitutions the meſt thoroughly Navi: 
dreadful. But when ſuch an hereditary right, as our ti. 


A! 
om 
loſe] 
iſte 
$ of ; 
tales, 
vitho 
arrie 


woven with thoſe liberties, which we have ſeen in 2 fl 


union will form a conſtitution, in theory the moſt ben 
of any, in practice the moſt approved, and, I truſt, i 
1 2 ; is conſtitution beat 
pounder of our laws to lay this conſtitution | 
ſtudent in its true and genuine light: it is the 
every good Engliſhman to underitand, to revert, tode 
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CHAPTER THE FOURTH. 


Or THE KING? s ROA FAMILY. 


HE firſt and moſt conſiderable branch of the king's 
royal family, 3 by the laws of England, is 


e queen. 


Tar queen of England is either queen regent, queen 
nſort, or queen dowager. The queen regent, regnant, 
r ſovereign, is ſhe who holds the crown in her own right; 
s the firſt (and perhaps the ſecond) queen Mary, queen 
Elizabeth, and queen Anne ; and ſuch a one has the ſame 
owers, prerogatives, rights, dignities, and duties, as if 
ne had been a king. This was obſerved in the entrance 
f the laſt chapter, and is expreſsly declared by ſtatute 1 
Mar. I. t. 3. . 1. But the queen conſort is the wife of 
he reigning king; and ſhe by virtue of her marriage is 
jarticipant of divers prerogatives above other women (a). 


AND, firft, ſhe is a public perſon, exempt and diſtin&t 
om the king; and not, like other married women, ſo 
loſely connected as to have loft all legal or ſeparate - 
ence ſo long as the marriage continues. For the queen 
of ability to purchaſe lands, and to convey them, to make 
tales, to grant copyholds, and do other acts of ownerſhip, 
fithout the concurrence of her lord; which no other 
married woman can do (b); a privilege as old as the Saxon 
| Ra {7 


F 


| *. 
60) Finch. L. 26. (b) 4 Rep. 23. 


aera (c). She is alſo capable of taking a grant from 4 
king, which no other wife is from her huſband ; aq; 
this particular ſhe agrees with the Auguſta, or tiifimar 
gina conux div imperatoris of the Roman laws; who, a 
coi din to Justinian (d), wasdequally capable of making 
grant to, and receiving one from the emperor, The que 
of England hath ſeparate courts and officers diſtindt fu 
the king's, not only in matters of ceremony, but eyen 
law ; and her attorney and ſolicitor general are entitled 
a place within the bar of his majeſty's cqurts, together wi 
the king's counſel (e). She may likewiſe ſue and be fie 
alone, without joining her huſband. She may alſo have af 
parate property in goods as well as lands, and has aig 
to diſpoſe of them by will. In ſhort, ſhe is in all is 
proceedings Jooked' upon as a feme fole, and not a8 af 
covert; as a ſingle, not as a married woman (f). For 
the en given by fir Edward Coke is this : becauſe l 
wiſdom of the common Jaw wonld not have the ki 
(whoſe continual care and'fludy 1 is for the public, and rin 
ardua regni) to be troubled and diſquieted on account 
his wite's domeſtic affairs ; and ther efore i it veſts in thequet 
a power of tranſacting 5 own concerns, without the intalfiſ'* 
vention of the king, as if ſhe was an unmarried worm I 


THE queen hath alſo many exemptions, and minute pi 
rogatives. For inſtance: ſhe pays no toll (g)] nor il 
liable to any amercement in any court (h). But in gene 
unleſs where the law has exprefsly deolared- her exempm 
ſne is upon the fame footing with other ſubjects; being! 
all intents and purpoſes the king's ſubje&, and not! 
equal: in like manner as, in the imperial . 05 Hugs 
= Leg bus 1 nn non (i ” OS 


THe queen e alſo bange pecuniary e whi 

form her a diſtin revenue : as, in the firſt place, ſis 
r to an antient we ge en en e or aun 

| 3 4 PIN; ;:00'8 N 


1.0 8. a. Jas. "7 i WR ' (cd) Cod. 6. ts. 26. 74 
(e) Seld. tit. hon. 1. 6. 7 le) Finch. L. 86. Co. Lit. 1888 
(g) Co. Lit. Sk () Finch. Ez . 

i. | 
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lr; which is a royal revenue, belonging to every 
cen conſort during her marriage with the king, and due 
on every perſon 'who hath made a voluntary offering or 
eto the King, amounting to ten marks or upwards; for 
id in conſideration of any privileges, grants, licences, 
dons, or other matter of royal favour conferred upon 
in by the king: and it is due in the proportion of one 

th part more, over and above the intire offering or fine 
fe to the king 3 and becomes an actual debt of record 
the queen's majeſty by the mere recording of the fine (K). 
if an hundred marks of ſilver be given to the king for 
herty to take in mortmain, or to have a fair, market, 
uk, chaſe, or free warren : there the queen is entitled to 
n marks in ſilver, or (what was formerly an equivalent 
nomination ) to one mark in gold, by the name of queen- | 
Id, or aurum regina? (I). But no fuch payment is due 
any aids or ſubſidies granted to the king in parliament 
convocation; nor for fines impoſed by courts on offen- 
rs, againſt their will; nor for voluntary preſents to the 
no, without any conſideration moving from him to the 
dect; nor for any ſale or contract whereby the preſent. 
enues or poſſeſſions of the crown are granted away or 
iniſned (m). 17971 


Taz original revenue of our antient queens, before and 
on after the conqueſt, ſeems to have conſiſted in certain 
ſervations or rents out of the demeſne lands of the crown, - 
ich were expreſsly appropriated to her majeſty, diſtinct 
dm the king. It is frequent in domeſday-book, after 
citying the rent due to the crown, to add likewiſe the 
antity of gold or other renders reſerved to the queen (n). 
deſe were frequently appropriated to particular purpoſes ; - 
buy wool for her majeſty's uſe (o), to purchaſe oyl 

K 3 for 


) Pron. Aur, Reg. 2. 1) 12 Rep. 21. 4 Ind. 358. 
m) 101d. Pryn. * * hiſt. AN 1g | : el 
n) Bedefir {ſcire. MTaner, Leſto ne read. per annum xxii. lib. Se: 
pur reginae ii unciat auri.— Herefordſcire. In Lune, 
conſuetud. ut P- a:fofitus manerit veniente dem na ſua (regina) 
naner. praecentaret et xmiti orgs denar. ut Het P/ latte amme. 
. Append, to Aur, Reg. 2. 3 
0) Cen ſa codunandi lanam eginae. Domeſd. 16:4, 


and provinces were ſpecifically aſſigned to purchaſe parti 


poſed to have been originally granted; thoſe matters of gra 


tained from the crown by the powerful. interceſſion of th 


of the exchequer (u) written in the time of that prince, an 


ing of it ſeems to have been much neglected: and, then 


Aur. Reg. App. 5. (u) Lib. 2. c. 26. () Mr. Fry 
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for her lamps (p), or to furniſh her attire from head 9 
foot (q), which was frequently very coſtly, as one ſingle 
robe in the fifth year of Henry II. ſtood the city of Londa 
in upwards of fourſcore pounds (r). A practice ſomevia 
ſimilar to that of the eaſtern countries, where whole cit 


lar parts of the queen's apparel (s). And, for a fart 
addition to her income, this duty of  queen-gold is ſy, 


and fivour, out of which it aroſe, being frequently o 


queen. There are traces of its payment, though .obſeur 
ones, in the book of domeſday and in the great pipe voll q 
Henry the firſt (t). In the reign of Henry the ſecond th 
manner of collecting it appears to have been well unde 
ſtood, and it forms 'a diftin& head in the antient dialog or 


uſually attributed to Gervaſe of Tilbury, From that tin 
downwards it was regularly claimed and enjoyed by all th 
queen conſorts of England till the death of Henry VIII 
though after the acceſſion of the Tudor family the colleſ 


being no queen conſort afterwards till the acceſſion of Jam 
I. a period of near ſixty years, its very nature and quan 
tity became then a matter of doubt: and, being refem 
by the king to the chief juſtices and chief baron, their r 
port of it was ſo very unfavourable (w), that his conſo 
queen Anne (though ſhe claimed it) yet never thought pri 
per to exact it. In 1635, 11 Car, I. a time fertile of a 


pedient 

(v) Civitas Lundon. Pio oles ad lamfad. regirea, ( Mag. . 
pip. temp. Hen. II. ibid.) 
(q) Preecemes Berk ſeire, xw1, f pro cappa re gira:. 7 Mag. mh 
pp. 19 ——22 len. II. ibid.) Ciuit as Lund. cardubararis rh 
xx . ( Mag Rot. 2 H.n. II. Madox hiſt, exch. 419, 
(r) Pro roba ad opus reg inae, quater xxl. & vis, ill 
(Mag. Rot. 5 Hen. II. ibid, 250.) „ | 
(s) Solere aiunt barbarus reges Per ſarum ac Sy ror um 11 
cimitates att, ibu ere, hoc modo; baec civitas mu lieri redimical 
praebtat, kaer in collum, baec in crines, @c, (Cic. in Virrin 


3. ce p. 33. (t) See Madox Diſceptat. ep iſtolar. 74. Pr 


with ſome appearance of reaſon, inſinuates, that their re euch 


were very ſuperficial, [ Aur, Reg. 125.) 
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nts for raiſing money upon dormant precedents in our 

cords (of which ſnip- money was a fatal inſtance) the 
, at the petition of his queen Henrietta Maria, iſſued 
lis writ for levying it: but afterwards purchaſed it of 
-onfort at the price of ten thouſand peunds ; finding it, 

japs, too trifling and troubleſome to levy. And when 
wards, at the reſtoration, by the abolition of the mili- 
tenures, and the fines that were conſequent upon them, 

little that legally remained of this revenue was reduced 
almoſt nothing at all, in vain, did Mr. Prynne, by a 

iſe which does honour to his abilities as a painful and 
icious antiquarian, endeavour to excite queen Catharine 

evive this antiquated claim. | 


\xoTHER antient perquiſite belonging to the queen 
fort, mentioned by all our old writers (x) and, therefore 
y, worthy notice, is this; that on the taking of a whale 
the coaſts, which is a royal fiſh, it ſhall be divided be- 
en the king and queen; the head only being the king's 
perty, and the tail of it the queen's, © De fturgioue 
bjervetur, quod rex illum habebit integrum : de balena 
vere fuficit, ſi rex habeat cajut, it regina caudam.” 
& reaton of this whimſical divition, as aſſigned by our 
ent records (y) was, to furniſh the queen's wardrobe 


bh whzl-bone, 


zur farther : though the queen is in all reſpeQs a ſub 
5 het, in point of the ſecurity of her Lfe and perſon, 
is put on the ſame footing with the king. It is equally 
on (by the ſtatute 2 5 Edw. III.) to compaſs or imagine 
death of our lady the king's companion, as of the king 
belt: and to violate, or defile, the queen conſorts 
unts to the ſame high crime; as well in the perſon 
mitting the fact, as in the queen herſelf, if conlenting, 
Iaw of Heniy the eighth (z) made it treaſcn alſo for auy 
man, who was not a virgin, to marry the king without 
ming him thereof: but this law was ſoon after re- 
ed; it treſpaſling too ſtrongly, as well on natural juſ- 

K 4 tice, 


J Bratton, 1. 342 3 Britton, c. 17. Flet. J. 1. c. 43 C46. 
1) Pryn, Aur. Reg. 127. (z) Stat. 33 Hen. VIII. c. 24, 
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tice, as female modeſty. ' If however the queen be xc 
of any ſpecies of treaſon, ſlie thall (whether * 


dowager) be tried by che peers of Poon 
185 Boleyn wht in 28 Hen. III. e al. 


1 


Tas twſband' of a queen regent, as nie . 
Denmark was to queen Anne, is her ſubjeck; and my 
guilty of high treaſon againſt her: but in the inſti 
conjugal fidelity, he is not ſubjected to the ſame penal; 
ſtridtions. For which” the feaſon feeihs to be, ti, if 
queen conſort is unfaithfuł to the royal bed, this may4 
baſe or baſtardize the heirs to the crown; but 50 f 
danger can be conſequent on th infidelity of the huſbe 
to a queen regnant. 


A QUEEN dvzwager is the widow of the'king, an 
ſuch enjoys moſt of the privileges belonging to her as qu 
conſort. But it is not high treaſon to conſpire lier deat 
or to violate her chaſtity, for the ſame reaſon as was bef 
alleged, becauſe the ſucceſſion to the crown is not then] 
endangered. Vet till, pro dignitatr regali, no mn ic: 
marry a queen dowager without ſpecial licence from 
king, on pain of forfeiting his lands and goods. This n 
Edward Coke (a) tells us was enacted in parhament nM 
Hen. VI. though the ſtatute be not in print. But! 
though an alien born, ſhall ſtill be entitled to dower ali 
the king's demiſe, which no other alien is (b). A ques i 
dowager when married again to a ſubject, doth not Ms 
her regal dignity, as peefelles dowager do their pen e t 
when they marry commoners. For Katharine, queen do 

ager of Henry V. thongh ſhe married a private gentlem 
Owen ap Meredith ap Theodore, commonly called On 
Tudor; yet, by the name of Katharine queen of Engi 
maintained an action againſt the biſhop of Carliſle, A 
ſo the queen dowager of Navarre marrying with Ednet 
brother to king Edivard the firſt, maintained an action 
dower by the name of queen of Navarre (c). 


* ; 


81 
(a) 2 Init, 18. See Riley's Plac. Parl. 652. \ 
(b) Co: Litt. 31. (c) 2 Iaſt. wy 


* 
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Tus prince of Wales, or heir apparent of the crown, 
al his royal conſort, and the princeſs royal, or eldeſt 
chter of the King, are likewife peculiarly regarded by 
laws, For, by ſtatute 2 5 Edw. III. to compaſs or con- 
«the death of the former, or to violate the chaſtity of 
ber of the latter, are as much high treaſon, as to conſpire 
death of the king, or violate the chaſtity of the queen. 
id this upon the ſame reaſon, as was before given; be- 
le the prince of Wales is next in ſucceſſion to the crown, 
to violate his wife might taint the blood royal with baſ- 
ly : and the eldeſt daughter of the king is alſo alone in- 
table to the crown, in ſure of iſſue male, and therefore 
re relpected by the laws than any of her younger ſiſters; 
much that upon this, united with other (feodal) princi- 
while our military tenures were in force, the king 
ht levy an aid for marrying his eldeſt daughter, and her 
The heir apparent to the crown is uſually made prince 
wales and earl of Cheſter, by ſpecial creation, and in- 
liture ; but being the king's eldeſt ſon, he is by inheri- 
ee duke of Cornwall, without any new creation (d). 


Tur younger ſons and daughters of the king, who are 
in the immediate line of ſucceſſion, are little farther re- 
led by the laws, than to give them precedence before all 
5 and public officers as well eccleſiaſtical as temporal. 
sis done by the ſtatute 31 Hen. VIII. c. 10. which 
(is that no perſon, except the king's children, ſhall pre- 
e to fit or have place at the fide of the cloth of eſtate 
he parliament chamber; and that certain great officers 
ein named ſhall have precedence above all dukes, ex- 
only ſuch as ſhall happen to be the king's ſon, brother, 
le, nephew (which fir Edward Coke (e) explains to 
ly grandſon or neus) or brother's or ſiſter's ſon. But 
 thedeſcri ption of the king's children his grandſons are 
Ito be included, without having recourſe to fir Edward 


Ks Coke's 


50 Rep. 1. Seld. tit. of hon, 2. 3. (e) 4 laſt. 362. 
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late majeſty created his grandſon, the ſecond ſon. of Fre 
duke of Cumberland, the king's youngeſt ſon; and that 


ranked only as the brother and uncle, of the king, they; 


upper end of the earls bench (on which the dukes uſu 


— 1 eee 


law, of his majeſty's royal family. 


bs on 
Coke's interpretation of nepheaw : and therefore whe 


rick prince of Wales deceaſed, duke. of York, and ref 
it to the houſe of lords to ſettle his place and preceda 
they certified (f) that he ought to have place next t 


might have a ſeat on the left hand of the cloth of eit 
But when on the acceſſion of his preſent majeſty, th 
royal perſonages ceaſed to take place as the children, ; 


left their ſeats on the fide of the cloth of eſtate : 6 i 
when the duke of Gloceſter, his majeſty's ſecond brot 
took his ſeat in the houſe of peers (g), he was placed ont 


fit) next to his royal highneſs the duke of Vork. A 
1718, upon a queſtion referred to all the judges by 
George I. it was reſolved by the opinion of ten agi 
the other two; that the education and care of all the ki 
grandchildren while minors, and the care and approbat 
of their marriages, when grown up, did belong of right 
his majeſty as king of this realm; even during their fa 
life (h). And this may ſuffice for the notice, taken by 


(f) Lords? Journ. 24 Apr. 1760. 
lb) Forteſc, Al. e 


(g) Bid. 10 Jan. 


ce THE FIFTH, 


A 


THE KING. 


HE third point of view, in which we are to conſider 


nance of his dignity, and the exertion of his prerogative, 
e law hath aſſigned him a N of councils to adviſe 
th, 


l. Tux firſt of theſe is the high court of parliament, 
hereof we have already treated at large. | 


1. SECONDLY, the peers of the realm are by their 
th hereditary counſellors of the crown, and may be cal- 
together by the king to impart their advice in all mat- 
s of importance to the realm, either in time of par- 
ment, or, which hath been their principal uſe, when 
re is no parliament in being (a). Accordingly Bra&on 
), ſpeaking of the nobility of his time, ſays they might 
pperly be called © confuler, a conſalendo; reges enim tales 
bi aſſociant ad conſulendum. And in our law books 
it is laid down, that peers are created for two reaſons ; 
Ad co:ſulendum, 2. Ad defendendum regem : for which 
ons the law gives them certain great and high privi- 
ges; ſuch as freedom from arreſts, Sc. even when no 
lament is fitting ; becauſe the law ' intends, that they 
always aſſiſting the king with their counſel for the com- 


pawealth ; or keeping the 28 5 in 2 by their prow- 
and W 


1 1 


IN- 


i) Co. Litt. 110. (5) J 1. e. * 
07 Rep. 33. 9 Rep. 49. 12 Rep. 96. 
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r THE COUNCILS BELONGING ro 


the king, is with regard to his councils. For, in 5 
ter to aſliſt him in the diſcharge of his duties, the main- 
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king, have been in former times very frequent; 3 though un 


peers) which the king promiſes to aſſemble before the f 


8 ge. had been ſo long left off, that when king Charles] 


| ſecond, after the landing of the prince of Orange; a 


an audience of the king, and to lay before him, with d 


a 1 fx 1 
6 . 3 4 7 : * * 5 
3 8 1 \ © 
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INSTANCES of conventions of the peers, to adviſe 


fallen into diſuſe, by*reaſon of the more regulay meeting q 
parliament, Sir Edward Coke (d) gives us an extras 
4 record, 5 Hen, IV. concerning an exchange of | 
between the king and the earl of Northumberland, where 
the value of each was- agreed- to be ſettled by advice 
parliament (if any ſhould be called before the feaſt of f 
Lucia) or otherwiſe. by adviſe of the grand council 


feaſt; in cafe no parliament ſhall. be called. Many oth 
inſtances of this kind of meeting are to be found und: 
our antient kings: though the formal method of conyokin 


1 1640, iſſued out writs under the great ſeal to call a m 
council of all the peers of England to meet and attend h 
majeſty at York, previous to the meeting of the long p 
liament, the ear] of Clarendon (e) mentions it as a new 
vention, not before heard of; that is, as he explains hin 
ſelf, ſo old, that it had not been practiſed i in ſome hundred 
of years. But, though there had not fo long before be 


55 Ar 

an inſtance, nor has there been any ſince, of aſſembli pick 
them in ſo ſolemn a manner, yet, in cafes of emergency 3 
our princes: have at ſeveral times thought proper to call f ſub 


and conſult as many of the nobility as could eafily be g 
together: as was particularly the caſe with king Jamest 


with the prince of Orange himſelf, before he called t 
convention parliament, which aſterwards called him to 


throne. 


BESIDES this general meeting, it is uſually looked upon 
be the right of each particular peer of the realm, to demal 


cency and reſpect, ſuch matters as he ſhall judge of mp0 
tance to the public weal. And therefore, in the reign 
Edward II. it was made an article of impeachment, | 
liament againſt the two Hugh Spencers, father and fon, 6 

7.x 


(d) 1 Inſt. 110. (e) H ſt. b. 2. 


® | 


1 | Js. 


ſon, or one of them, and at their will, and e to 
ch things as pleaſed them (f).“ 


| A THIRD council belonging, to the king, are, ac- 
ing to ir Edward Coke (g), his judges! of the courts 
w, for law matters. And this appears frequently i in 
ſtatutes, particularly 14 Edw. III. c. 5. and in other 
ks of law. So that When the king's council is men- 
ed generally, it muſt be defined, particularized, and un- 
bod, ſecundum ſubje Fam materiam; and, if the ſub- 
the of a legal nature, then by the king's council is 
erltood his council for matters of law ;, namely, his 
ges. Therefore when by ſtatute 16 Ric. II. c. 

as made a high offence to import into this xingdom any 
al bulles, or other proceſſes from Rome; and it was 
fd, that the offenders ſhould be attached by their bo- 
, and brought before the king and his council to anſwer 
ſuch offence 3 here, by the expreſſion of king's ccuncilj 


ſubje&t matter being legal: this being the general way 
Interpreting the word, councii (h). 


Bur the principal ede eg to the king is 
privy council, which is generally called, by way of emi- 
ce, the coumcil. And this; according to ſir Edward 
e's deſcription of it (i), is a noble, honorable; and re- 
nd aſſembly, of the king and ſuch as he wills to be of 


brelve or thereabouts. Afterwards it increaſed to ſo 
a number, that it was found inconvenient for ſecrefy 


Toft. 53. | (g) 1 Toft, 110. 
}3 laſt, 128. (i) 4 laſt. 53. 


ich they were baniſhed the. wiggle: e that they by 
heir evil covin would not ſuffer the great men of the 
ealm, the King's good counſellors, to ſpeak with the 
king, or to come near him; but only in the preſence 
ind hearing of the (aid Hugh the father and Hugh the 


x unlerſtood the king's judges of his courts of juſtice, 


privy council, in the king's court or palace, The 
$$ will is the ſole conſtituent of a privy counſellor ; and 
alſo regulates their number, which of antient time 


6 
| 
: 
| 
| 
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principal officers of ſtate, and thoſe to be counſellors, x; 


the perſon of Anthony earl of Shaftſbury ; an officer, th 


removal at his en 


general, 7. To obſerve, keep, and do all that a good: 


and iſpateh ; ; and therefore king Charles the ſecond} 
1679, limited it to thirty : whereof fifteen were to be of 


rute officii; and the other fifteen were compoſed of f 
lords and five commoners of the king's chooſing (k). H 
ſince that time the number has been much augmented, u 
now continues indefinite. At the ſame'time alſo, the 
tient oflice of lord preſident of the council was revived | 


by the ſtatute of 31 Hen. VIII. c. 10. has precedence 
after the lord chancellor and lord treaſurer. 


Pxivx counſellors are K by the king's nominatiq 
without either patent or grant; and, on taking the nei: 
fary oaths, they become immediately privy counſel] re 
ring the life of the king that chooſes them, but wo 


THE duty of a privy counſellor appears from the oath 
office (I), which conſiſts of ſeven articles: 1. To adviſe 
king according to the beſt of his cunning and diſereti 
2. To adviſe for the king's honour and good of the publ 
without partiality through affection, love, meed, doubt, 
dead. 3. To keep the king's counſel ſecret, 4. 1 
avoid corruption. 5. To help and ſtrengthen the exc 
tion of what ſhall be there reſolved. 6. To withſtand! 
perſons who would attempt the contrary. And, laſth, 


true counſellor ought to 15 to his — lord. ent 


THE power of the privy council is to enquire into 
offences againſt the goverment, and to commit the offend 
to ſafe cuſtody, in order to take their trial in ſome of en 
courts of law. But their juriſdiction herein is only to 


quire, and not to puniſh: and the perſons committed by ur 


are entitled to their habeas corpus by ſtatute 16 Car. I.. Wiſ'*< 
as much as if committed by an crdinary juſtice of 
peace. And, by the ſame ſtatute, the court of ftarchaml tar 
and the court of requeſts, both of which conſiſted ofp 

0 


(k) Temple's Mem. part. 3. | (1) 4 If: $4 


b. 5. : | 
unſellors, were diſſolved; and it was declared illegal for 
n to take cognizance of any matter of property, belong- 
ys to the ſubjects of this kingdom. But, in plantation 
admiralty cauſes, which ariſe out of the juriſdiction of 
is kingdom; and in matters of lunacy and idiocy (m), 

ing ſpecial flower of the prerogative ; with regard to 
ſe, although they may eventually involve queſtions of 
tenſive property, the privy council continues to have cog- 

ance, being the court of appeal in ſuch cauſes ; or, 

ther, the appeal lies to the king's majeſty himſelf in coun- 

|, Whenever alſo a queſtion ariſes between two provinces 
America or elſewhere, as concerning the extent of their 
arters and the like, the king in his council exerciſes ori- 
ia juriſdiction therein, upon the principles of feodal 
ereignty. And ſo likewiſe when any perſon claims an 
Ind or a province, in the nature of a feodal principality, 
grant from the king or his anceſtors, the determination 
that right belongs to his majefty in council: as was the 
ſe of the earl of Derby with regard to the iſle of Man in 

e reign of queen Elizabeth, and of the earl cf. Cardigan 
4 others, as repreſentatives of the duke of Montague, 
th relation to the iſland of St. Vincent in 1764. But 
om all the dominions of the crown, excepting Great Bri- 
in and Ireland, an af ellate juriſdiction (in the laſt re- 
t) is veſted in the ſame tribunal : which uſually exerciſes 
s judicial authority in a committee of the whole privy 
puncil, who hear the allegations and proofs, and make 
er report to his majeſty in council, by whom the judg- 
ent is finally given. | 


As to the gualifications of members to ſit at this board : 
natural born ſubje& of England is capable of being a 
ember of the privy council; taking the proper oaths for 


urch. But, in order to prevent any perſons under foreign 
tachments from inſinuating themſelves into this important 
ult, as happened in the reign of king William in many 
ances, it is enacted by the act of ſettlement (n), that no 
lon born out of the dominions of the crown of Eng- 
: land, 


") P. Wms. 108. (ga) Stat. 12 & 13 Will. III. c. 2. 
t 
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curity of the government, and the teſt for ſecurity of the _ 


— 6 RE St WAGE anne > 4 np . 


upon. This extends only to the king's menial ſery; 


privy council. . 9 


from him. But now, to prevent the inconvenience 
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land, ke Horn of Engliſh parents, even though nz 
ralized by parliament, ſhall be ee of being of of 


privy council. 


Taz privileges of privy counſellors, as ſuch, conf 
principally i in the ſecurity which the law has given th 
againſt attempts and conſpiracies to deſtroy their lives, Þ; 
by ſtatute 3 Hen. VII. c. 14. if any of the king's ſerrant 
of his houſhold, conſpire or imagine to take away the 
of a privy counſellor, it is felony, though nothing be d 
upon it. And the reaſon of making this ſtatute, fir E. 

ward Coke (o) tells us, was becauſe ſuch ſervants, ha 
greater and readier means, either by night or by day, 
deſtroy ſuch as be of great authority, and near about f 
King: and ſuch a conſpiracy was, juſt before this paul 
ment, made by ſome of king Henry the ſeventh's houſl 
ſervants, and great miſchief was like to have enſued the 


But the ſtatute 9 Ann. c. 16. goes farther, and enad 
that any perſons that ſhall unlawtully attempt to kill, 
ſhall unlaw fully aſſault, and ſtrike, or wound, any pri 
counſellor in the execution of his office, ſhalt be felon 
and ſuffer death as ſuch. This ſtatute was made upon 
daring attempt of the fieur Guiſcard, who ſtabbed ) 
Harley, afterwards earl of Oxford, with a penknife, wht 
under examination for high crimes in a a committee of 


TRE diſſelution of the privy council depends upon 
king's pleaſure ; and he may, whenever he thinks prope 
diſcharge any particular member, or the whole of it, a 
appoint another. By the common law alſo it was "__ 
iſo facto by the king's demiſe ; as deriving all its authan 


having: no council in being at the acceſſion of a new pint 
it is enacted by ſtatute 6 Ann. c. 7. that the privy coun 
ſhall continue for ſix months after the demiſe of the cu 
unleſs ſooner determined by the ſucceſſor. 0 
1 Caarrh 
(o) 3 Iaſt. 38. ud 
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r ras KING's DUFIES. 


RockEp next to the duties, incumbent on the king 
by our conſtitution ; in conſideration of which duties 
dignity and prerogative are eſtabliſnhed by the laws of 
and: it being a maxim in the law, that protection and 
jection are reciprocal (a). And theſe reciprocal duties 
what, I apprehend, were meant by the convention in 
, when they declared that king James had broken the 
inal contract between king and people. But however, 
the terms of that original contract were in ſome meaſure 
uted, being alleged to exiſt principally in theory, and 
be only deducible by reaſon and the rules of natural 
in which deduction different underſtandings might very 
derably differ; it was, after the revolution, judged 
per to declare theſe duties expreſsly, and to reduce that 
nf to a plain certainty, So that, whatever doubts 
it be formerly raiſed by weak and ſcrupulous minds 
ut the exiſtence of ſuch an original contract, they muſt 
entirely ceaſe 3 eſpecially with regard to every prince, 
path reigned ſince the year 1688. | 


7 vine duty of the king is, to govern his people | 
ring to law. Nec regibus infinita aut libera poteſlas, 

the conſtitution of our German anceſtors on the conti- 
(b). And this is not only conſonant to the principles 


ſure, of liberty, of reaſon, and of ſocietys but has al- 
| ways 


Rep. . © *(b) Tac. de mer. Germ. c. 3. 
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ways been eſteemed an expreſs part of the common lan 
England, even when prerogative was at the higheſt, «71 
ce king,” faith Bracton (c), who wrote under Henry 1 
e ought not to be ſubject to man, but to God, and to 
t Jaw; for the law maketh the king. Let the king ther 
ce fore render to the law, what the law has inveſted 
« him with regard to others; dominion, and power: | 
« he is not truly king, where will and pleaſure rules, 2 
« not the law.” And again (d); ; * the king alſo hath 
« ſuperior, namely God, and alſo the law, by which | 
« was made a king.” Thus Brafton ; and Forteſcye; 
ſo (e), having firſt well diſtinguiſhed between a monad 
_ abſolutely and deſpotically regal, which is introduced 
conqueſt and violence, and a political or civil monard 
which ariſes from mutual conſent ; (of which laſt pai 
he aſſerts the government of England to be) immedi: 
lays it down as a principle, that * the king of Engla 
& muſt rule his people accor ding to the decrees of the 
& thereof: inſomuch that he is bound by an oath at! 
2 coronation to the obſervance and keeping of his 
&« Jaws.” But, to obviate all doubts and difficulties c0 
cerning this matter, it is expreſsly declared by ſtatute 
& 13 W. III. c. z. that © the laws of England ar | 
„ birthright of the people thereof; and all the kings: 
c queens who ſhall aſcend the throne of | this realm oug 
c to adminiſter the government of the ſame according 
e the ſaid laws; and all their officers and miniſters ous 
„ to ſerve them reſpectively according to the ſame: 
& therefore all the laws and ſtatutes of this realm, for 
oy curing the eſtabliſhed religion, and the rights and | 
« ties of the pevple thereof, and all other laws and ſtaty 
« of the ſame now in force, are by his majeſty, by! 
«with the advice and- conſent of the lords ſpiritualf 
% temporal and commons, and by authority of the fa 
* ratified and confirmed accordingly,” “ even 


AND, as to the terms of the original contract bet 
king and people, theſe I * to be now coue 0 


. () J. 2. e. 16. 9.3. 


(e) c. 9 & 34. oP 


5 of PensoNs.. ; 238 


ronation oath, which by the ftatute 1 W. & M. ſt. 
4. is to be adminiſtered to every king and queen, WhO 
ſucceed to the imperial crown of theſe realms, by 

{ the archbiſhops or biſhops of the realm, in the 


ce of all the people ; who on their 128 do recipro- 
take the oath of allegiance to the crown, This co- 
ton oath is conceived in the following terms: 


The archbiſhop or biſhop hall ſay, Will you pres 
miſe and ſwear to govern the people of this Kingdom 


England, and the dominions thereto belonging, ac- 


ding to the ſtatutes in parliament agreed on, and the 


wg ad cuſtoms of the ſame ? -The king and queen 
| Fur ,1 ſolemnly promiſe ſo to do. 


Hrebbiſhop or biſhop. Will you to your power cauſe 
wand juſtice, in mercy, to be executed in all your 


igments ?—K1ng or queen. I will. 


eld or biſbop. Will you to the utmoſt of your 
wer maintain the laws of God, the true profeſſion of 


e goſpel, and the proteſtant reformed religion eſtabliſh- 


| by the law? And will you preſerve unto the biſhops 


dclergy of this realm, and to the churches committed 
their charge, all ſuch rights and privileges as by law 
d or mall appertain unto them, or any of them 


ing or queen. All this I promile to do. 


After this the king or queen, laying his or her hand 
on the hoſy goſpels, ſhall ſay, The things which I have 
re before promiſed I will perform and keep, fo apts, | 
e God. And then ſball kiſs the book.” 


11 is the form of the coronation oath, as it is now 
bed by our laws; the principal articles of which ap- 
to be at leaſt as antient as the mirror of juſtices (f), 
even as the time of Bracton (g): but the wording of 
5 changed at the revolution, becauſe (as the ſtatute 
5) the oath itſelf had been framed in doubtful words 


aprefſions, with relation to antient, laws and conſtitu- 
g tions 


4 * 
* 


0p. 1. f. 2. (g) U 3... c. 9. 
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tions at this time unknown (h). However, in what f 
ſoever it be conceived, this is moſt mdiſputahly a for 
mental and original expreſs contract; though douhil 
duty of protection is impliedly as much incumbent oi 
ſovereign before the coronation as after: in the ſame u 
ner as allegiance to the king becomes the duty of the 
ject immediately on the deſcent of the crown, before hy 
taken the oath of allegiance, or whether he ever takes 
all, This reciprocal duty of the ſubje& will be conſ; 
in its proper place. At preſent we are only to obſ 
that in the king's part of this original contract are expr 
all the duties that a monarch can owe to his people: q 
to govern according to law; to execute judgment int 
cy; and to maintain the eſtabliſhed religion. And, 
reſpect to the latter of theſe three branches, we may 
ther remark, that by the act of union, 5 Ann. e. 8. 
preceding ſtatutes are recited and confirmed; the on 
the parliament of Scotland, the other of the parljamen 
England: which enact; the former, that every king 
acceſſion ſhall take and ſubſcribe an oath, to preſene 
proteſtant religion and preſbyterian church governmel 
Scotland; the latter, that at his coronation he ſhall 
and ſubſcribe a ſimilar oath, to preſepye the ſettlemen_ : 
the church of England within England, Ireland, Wa 
and Berwick, and the territories thereunto belonging: 
(h) In the old folio abridement of the ſtatutes, printed Wy! 
tou and Machlinia in the reign of Edward IV. (pens me)! 
js pre ferved a copy of the ol coronation oath; which, 4 
| book is extremely ſcarce, I will here tranſcribe, Ce #1 
rement gue le roy jure a ſoun coromement ; que it gavderd e 
nera lex driitez et leꝝ franthiſez de ſeynt eſgliſe grountes a 
ment d. droitez r:ys chriftiens Minę I tere, et quil garders l 
& terrez honoures et dignitees droiturelx et franks del own 
r2taime dEngletert en tout maner dentierte ſane null mare © 
nuſemert, et lex dia tex diſpergex dilapideꝶ ou perduz dt la 0 
a [un prigir reappeller en launcien e/late, et quil garders 4 
de ſeynt eſgliſe et al clergie et al p ople de bon accorde, et 9. 
Faire en route ſez judę menteꝝ orbel er dro't juſtice cue Of 
et miſericerde, it quil graunter 2 à terure lex leyes et cuſfum 
alme, et a Vun preair lex face garder et affermer pus lag 
du people awont faiteg et eſliex, et les maſveys leys et ai 
rout ouftera, et fer me pras et eſtablie al prope de ſoun rio 
garde eſgardera a ſoun ps air: come Dieu luy aid. (Ti. a 
ment um regis. fol. m. ij ) Prynne has alſo given us 2 off 


coronation-oaths of Richard II. (Signal Loyalty Il. 246 
ward VI. (id. 28 1.) James I. and Charles I. (ibid. 269 „5 
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CHAPTER THE SEVENTH. 


© 


ru KING's PREROGATIVE. 


was obſerved in a former chapter (a), that one of the 
racipal bulwarks of civil liberty, or (in other words) 
e Britiſh conſtitution, was the limitation of the king's 
ative by bounds ſo certain and notorious, that ĩt ãs ĩm- 
ge he ſhould ever exceed them, without the conſent 
e people, on the one hand; or without, on the-ather, 
lation of that original contract, which in all ſtates im- 


and the ſubje&. It will now be our buſineſs to con- 
us prerogative minutely ; to demonſtrate its neceſſity | 
neral; and to mark out in the moſt important inſtances 
ticular extent and reſtrictions: from which conſidera- 
this concluſion will evidently follow, that the powers, 
are veſted in the crown byithe laws of England, are 
lary for the ſupport of ſociety; and do not intrench 
ther on our zaturul liberties, than is expedient for 
antenance of our civil. 5 = 


HERE Cannot be a ſtronger proof of that genuine free- 
waich is the boaſt of this age and country, than the 
of diſcuſſing and examining, with deceney, and re- 
the limits of the king's/prerogative. - A topic, that 
me former ages was thought too delicate and ſacred to 
Waned by the pen of a ſubject. 1 It was ranked among 
ara imperir; and, like the mytteries of the hon dea, 

was 


1 


y, and in ours moſt expreſsly, ſubſiſts between. the 


te firſt, who had imbibed high notions of the divinity 
gal ſway, more than once laid it down in his ſpe: 


i ſedition in a ſubjeR to diſpute what a king may doi 


| princes, this was never the language of our antient q 


people. © The king hath a prerogative in all things 
are not injurious to the ſubje& ; for in them allitm 
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was not ſuffered to be pried into by any but ſuch 3; 
initiated in its ſervice: becauſe perhaps the exer:ion g 
one, like the ſolemnities of the other, would not hes 
inſpection of a rational and ſober enquiry. The oh 
queen Elizabeth herſelf made no ſeruple to direct he 
liaments to abſtain from diſcourſing of matters of ſas 
and it was the conſtant language of this favourite pr 
and her miniſters, that even that auguſt aſſembly 4. 
« not to deal, to judge, or to meddle, with her ma 
& prerogative royal (c). And her ſucceſſor, king 


that “ as it is atheiſm and blaſphemy in a creature 1 
pute what the deity may do, fo it is preſumplidt 


height of his power: good chriſtians, he adds, n 
< content with God's will, revealed in his word; and 
« ſubje&ts will reſt in the king's will, revealed i 
K Taw{d).? .:- f "361-564 


— 


. + 


Bor, whatever might be the ſentiments of ſomet 


tution and laws. The limitation of the regal authon 
a firſt and eſſential principle in all the | Gothic ſyear 
government eſtabliſhed in Europe; though gradually d 
out and overborne, by violence and ehicane, in moſt 


kingdoms on the continent. We have ſeen, in the pill... 
ing chapter, the ſentiments of Bracton and Fortelal 
the diſtance of two centuries from each other, Ma 


Henry Finch, under Charles the firſt, after the lapſe 0 
centuries more, though he Jays down the law of pid 
tive in very ſtrong and emphatical terms, yet qual 
with a general reſtriction, in regard to the liberties ( 


« remembered, that the king's prerogative ſtretchel | 
<« the doing of any wrong (e).“ Nibil enim all 


(b) Dewes, 479. (c) Bid. 6 
(a) King James's works. £67. 631. le) Finch. I. 4 
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ome ſatis faction to remark, how widely the civil law 
us from our own, with regard to the authority of the 
g over the prince, or (as a civilian would rather have 
reſed it) the authority of the prince over the laws. It 
mim of the Engliſh law, as we have ſeen from Brac- 
that © rex debet eſſe ſub lege quia lex facit regem: 
imperial Jaw will tell us, that © 7n omnibus, imperatoris 
wcpitur fortuna 3 cui ipſas leges Deus ſubjecit(g),””, We 
l not long heſitate to which of them to give the prefer- 
as moſt conducive to thoſe ends for which ſocieties 
re framed, and are kept together; eſpecially as the Ro- 
n lawyers themſelves ſeem to be ſenſible of the unrea- 
jablene!s of their own conſtitution. Decet tamen frin- 
m, ſays Paulus, © ſerware leges, quibus ipſe ſolutus 
of (h.)” This is at once laying down the principle of 
ſpotic power, and at the ſame time acknowleging its ab- 
diy. | : 3 ; 


Ir the word prerogative we uſually underſtand that ſpe- 
pre-eminence, which the king hath, over and above all 
er perſons, and out of the ordinary courſe of the common 
in right of his regal dignity. It ſignifies, in its ety- 
oy, (from prae and rogo) ſomething that is required or 
ended before, or in preference to, all others. And 
ce it follows, that it muſt be in its nature ſingular and 
atrical ; that it can only be applied to thoſe rights and 
acities which the king enjoys alone, in conſtradiſtinction 


any of his ſubjects: for if once any one prerogative 
tie crown could be held in common with the ſubject, 
ould ceaſe to be prerogative any longer. And there- 
Finch (i) lays it down as a maxim, that the preroga- 
eis that law in caſe of the king, which is in law no caſe 
, OT Ou 
EROGATIVES are either rect or incidental. The 
ic are ſuch poſitive ſubſtantial parts of the royal cha- 

- „ 5 racter 


') Baton l..3. 17. 1. ' : . Ng (2) Alien (cg. 6. 2. 
H. 3a. 1.23. : (i) Finch. L. 85. 


f il ſolum quod de jure poreft (r). And here it may 
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others, and not to thoſe which he enjoys in common a 


fore we will at preſent only dwell. "pip. the king's ſubl 


| weight of prefogative (if left to itſelf, as in Arbitrar 


# 
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racter and authority, as are rooted in and ſpring fun 
King's political perſon, conſiderecl merely by itſelf, vil 
references to any other extrinſic cireumſtance ; as; the 
of ſending ambaſſadors, of eroating peer, and of a; 
war and peace. But ſuch prerogatives as ate. i 
bear always a relation to ſomething elſe, ding m 
king's perſon ; and are indeed only exceptions, in fy 
of the crown, to thoſe general rules that are eſtabliſia 
the reſt of the community: ſuch as, that no coſts iu 
recovered againſt the King ; that-the king can new; 
joint-tenant ;" and that his debt ſhall be-preferred-beſy 
debt to any: his ſubjects. Theſe, andcan,infinite n 
ber of other inſtandes, will better be underſtood, wha 
come regularly to conſider the rules themſelves, to 
theſe incidental prerogatives are exceptions. Aud 


tiye or direct prerogatives. 11411 hn e 


Tuꝑs E ſubſtantive or direct prerogatives may a 491 
divided into three kinds : being ſuch as regard, fit 
king's royal character; ſecondly, his royal 2athority; 
laſtly, his royal ice. Theſe are neceffary, to ſecut 
verence to His perſon, obedience to his commands, a0 
uffluent ſupply for the ordinary expenſes of overnme 
without all of which it is tmpoſſible to'maintai the eil 
tive power in due independence and' vigour.” | Vet, ine 
branch of this large and extenſive dommiori, our fe 
Riturion has interpoſed fach Raſonable ek dr 
ons, as may curb it from trampling on thoſe Tl |; 
which it was meant, to ſecure and eſtabliſh.” "The eher 


vernment it is) ſpreads havoc and deſtruction among al 
inferior movements : but, when balanced and bridled 
with us) by its proper counterpoiſe, timely and, Jude 
applied, its operations are then equable and (reguſ 
invigorates the whole machine, and een 
anſwer the end of ts conſtruction. ha re 


IN the preſent chapter we ſhall only conſider the! 
firſt of theſe rm which relate to Sag king #1 j 


w 11 12 . 2 | 2077 1, 9 


of passe ns „ 


chararter and.authority : or, in other words, W 
Igel pour; to which laſt the name of prerogative is 


wently narrowed and confined, The other diviſion, 
+ forms the royal revenue, will require a diſtinct exa-' 
nion; according to the known diſtribution, of the feo- 
Iuriters, who diſtinguiſh the royal prerogatives into the 
n and 1101074 regalia, in the latter of which claſſes the 
ts of the revenue are ranked, For, to uſe their own 
s, © majora regalia imterii prae-eminentiam Stefant ; 
th vero ad commodum fecuntarium immediate atti- 
wat ; et haec proprie fiſcalia Junt, et Us perti- 
wit (k).“ 


1857, then, of the royal dig gnity. Under every mo- 
chical eſtabliſhment, it is key. to diſtinguiſh the 
xe from his ſubjects, not only by the outward pomp 
| decorations of majeſty, but alſo by aſcribing to him cer- 
n qualities, as inherent in his royal capacity, diſtinẽt 
m and ſuperior to thoſe of any other individual in the 
on. For, though a philoſophical mind will conſider the 
al perſon merely as one man appointed by mutual con- 
t to preſide over many others, and will pay him that re- 
nce and duty which the principles of ſociety demand, 
the maſs of mankind will be apt to grow inſolent and 
tory, if taught to conſider their prince as a man of 
greater perfection than themſelves. The law therefore 
rbes to the king, in his high political character, not on- 
large powers and emoluments, which form his pr 

and revenue, but likewiſe certain attributes of a 8 
| tranſcendent nature; by which the people are led to 
der him in the light of a ſuperior being, and to pay 
that awful reſpect, which may enable him with greater 

tocarry on the buſineſs of government. This is what 
nderftand by the royal dignity, the ſeveral branches of 
ch we will now proceed to examine. 


L AND, firſt, the law aſcrihes to the Ring the attribute of 
meignty, or pre-eminence. © Rex eft wicarius,” ſays 
on (I), © et minifler Dei in terra: omnis quidem ſub 
Vor. I, L eo 


7. 


) Peregrin, de jure Bſe. J. 1. c. 1. num. 9. (Y) I. 1. e. 8. 
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reſpectively aſſumed by the emperors of the eaſt and well 


ject to the emperor of Germany or Rome. The mei 
therefore of the legiſlature, when it uſes theſe terms 


guas imperator wendicabit in imperio, (M. Paris, A. D. 1% 


k 8 


\ o , # 
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eo eff, et ijſe ſub nullo nifi tantum ſub Deo,” Ye ig 
to have imperial dignity ; and in charters before the, 
queſt is frequently ſtyled b4fileus and emperator, the ji 


His realm is declared to be an empire, and his crowning 
rial, by many acts of parliament, particularly the ſtam 
24 Hen. VIII. c. 12. and 25 Hen. VIII. c. 28 (n); wh 
at the ſame time declare the king to be the ſupreme hex 
the realm in matters both civil and eccleſiaſtical, and of d 
ſequence inferior to no man upon earth, dependent on 
man, accountable to no man. Formerly there prevaile 
ridiculous notion, propagated by the German' and Ital 
civilians, that an emperor could do many things whid 
king could not, (as the creation of notaries and the lil 
and that all kings were in ſome degree ſubordinate andi 


empire and imperial, and applies them to the realm: 
crown of England, is only to aſſert that our king is equ: 
ſovereign and independent within theſe his dominions, 
any emperor 1s in his empire (o); and owes no kind off 
jection to any potentate upon earth. Hence it is, that 
ſuit or action can be brought againſt the king, even in d 
matters, becauſe no court can have juriſdiction over hi 
For all juriſdiction implies ſuperiority of power: autho 
to try would be vain and idle, without an authority to 
dreſs ; and the ſentence of a court would be contempt 
unleſs that court had power to command the execution 
it : but who, ſays Finch (p), ſhall command the k 
Hence it is likewiſe, that by law the perſon of the king 
ſacred, even though the meaſures purſued in his reign 
completely tyrannical and arbitrary: for no jurilli 
upon earth has power to try him in a criminal way; m 


7 iſch 
leſs to condemn him to puniſhment. If any foreign jt B 
diction had this power, as was formerly claimed by thepo dae 


the independence of the kingdom would be no more: i 


(m) Seld tit. of hon. I. 2. | 
(n) See alfo 24 Geo. I]. c. 24. 5 Geo. III. c. 27. 
(o) Rex alleg avit, quod if je omn's libertates laberet is regh 


(p) Finch. L. 8 3. 
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ich a power were veſted in any domeſtic tribunal, there 
ſoon be an end of the conſtitution, by deftroying 
fee agency of one of the conſtituent parts of the ſove- 
m legillative power. 


xs then, it may be ated, the fabjefts of England to- 
deſtitute of remedy, in caſe the crown ſhould invade 
r rights, either by private injuries, or public oppreſ- 
5? To this we may ane that the law has provided 
medy in both caſes. 


Up, firſt, as to private injuries: if any perſon has, in 
nt of property, a juſt demand upon the king, he muſt 
ton him in his court of chancery, where his chancellor 
adminiſter right as a matter of grace, though not upon 
pulſon (q). And this is entirely conſonant to what is 
| down by the writers on natural law. © A ſubject, ſays 
uffendorf (r), ſo long as he continues a ſubje&, hath 
jo way to oblige his prince to give him his due, when 
e refuſes it; though no wiſe prince will ever refuſe to 
and to a lawful contract. And, if the prince gives the 
ubject leave to enter an action againſt him, upon ſuch 
traſt, in his own courts, the action itſelf proceeds 
ther upon natural equity, than upon the municipal 
ws,” For the end of ſuch action is not to compel the 
ce to obſerve the contract, but to perſuade him. And, 
p perſonal wrongs ; it is well obſerved by Mr. Locke (s), 


e harm which the ſovereign can do in his own perſon 7 


ot being likely to happen often, nor to extend itſelf far; 
or being able by his ſingle ſtrength to ſubvert the laws, 
or oppreſs the body of the people, (ſhould any prince 
weſo much weakneſs and ill nature as to endeavour to 
o it) —the inconveniency therefore of ſome particular 
iſchiefs, that may happen ſometimes, when a heady 
ince comes to the throne, are well recompenſed by the 
ace of the public and ſecurity of the government, in 
le perſon of the chief magiſtrate being thus ſet out of 
ereach of danger.“ 


L 2 5 4 


pack. L. 286. (r) Law of N. and N. b. 8. c. 10. 
on Gov, p 2 F. 203, 
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NExT, as to caſes of ordinary public oppreſſion, w 
the vitals of the conſtitution are not attacked, the lay} 
alſo aſſigned a remedy. For, as a king cannot miſuſ 
power, without the advice of evil counſellors, and 
aſſiſtanee of wicked miniſters, theſe men may be exmi 
and puniſhed. The conſtitution has therefore provide 
means of indictments, and parliamentary impeachng 
that no man ſhall dare to aſſiſt the crown in contradiftio 
the laws of the land. But it is at the ſame time 2 m 
in thoſe laws, that the king himſelf can do no wrong : 
it would be a great weakneſs and abſurdity in any ſyſten 
poſitive law, to define any poſſible wrong, without am 
fible redreſs. | | 


Fox, as to ſuch public oppreſſions as tend to diſfole 
conſtitution, and ſubvert the fundamentals of goye 
they are caſes which the law will not, out of decency, | 
poſe : being incapable of diſtruſting thoſe, whom it has 
veſted with any part of the fupreme power; fince { 
diſtruſt would render the exerciſe of that power precai ice 
and impracticable (t). For, wherever the law expreſ 
diſtruſt of abuſe of power, it always veſts a ſuperior e 
cive authority in ſome other hand to correct it; thei 
notion of which deſtroys the idea of fovereignty, Wſbrc 
therefore (for example) the two houſes of parliamenti ren 
either of them, had avowedly a right to animadvert ons, :! 
king, or each other, or if the king had a-right to ani ven 
vert on either of the houſes, that branch of the legilaWuni: 
fo ſubje& to animadverſion, would inftantly ceaſe to bene v 
of the ſupreme power; the balance of the conflitu 
would be overturned ; and that branch or branches, in wh" a 
this jurifdiftion reſided, would be completely forer 
The ſuppoſition of lab therefore is, that neither the 
nor either houſe of parliament (collectively taken) 186 
ble of doing any wrong; fince in fuch caſes the law 


ginati 
b it! 
itions, 
l requ 
Fc | S = 0 pow 
(i) See theſe points more fully diſcuſſed in the conf/rro1Mitytio 
the law of fo feiture, zd edit. p. 1096—126. wherein the 
learn'd author has thiown many new and unportant light 
the tex: ure of our happy conſtitution, 
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if incapable of furniſhing any adequate remedy. For 
1255 all oppreſſions, which may happen to ſpring 
n any branch of the ſovereign power, muſt neceſſarily 
wut of the reach of any Hated rule, or expreſs legal 
miſon : but, if ever they unfortunately happen, the 
dence of the times muſt yg new remedies upon 

x emergencies. | 


In0z8D, it is found by experience, that whenever the 
octitutional oppreſſions, even of the ſovereign power, 
ance with gigantic ſtrides and threaten deſolation to a 
t, mankind will not be reaſoned out of the feelings of 
mavity z nor will ſacrifice their liberty by a ſcrupulous 
erence to thoſe political maxims, which were originally 
bliked to preſerve it. And therefore, though the poſi- 
laws are ſilent, experience will furniſh us with a very 
prkable caſe, wherein nature and reaſon prevailed. 
hen king James the ſecond invaded the fundamental 
fitution of the realm, the convention declared an abdi- 
jon, whereby the thrune was rendered vacant, which 
uced a new ſettlement of the crown, And ſo far as 
precedent leads, and no farther, we may now be al- 
rd to lay down the /aww of redreſs againſt public op- 
ſon, If therefore any future pridce ſhould endeavour 
ubyert the conſtitution by breaking the original contract 
wen king and people, ſhould violate the fundamental 
5 and ſhould withdraw himſelf out of the kingdom; 
ue now authoriſed to declare that this conjunction of 
mſtances would amount to an abdication, and the 
ne would be thereby vacant. But it is not for us to 
hat any one, or two, of theſe ingredients would amount 
ich a ſituation; for there our precedent would fail us. 
tieſe therefore, or other circumſtances, which a fertile 
dination may furniſh, ſince both law and hiſtory are 
bit becomes us to be ſilent too; leaving to future ge- 
ons, whenever neceſſity and the ſafety of the whole 
| require it, the exertion of thoſe inherent (though la- 
| | powers of ſociety, which no climate, no time, no 
itution, no contract, can ever deſtroy or diminiſh. 
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II. BRSsIDEs the attribute of ſovereignty, the Ia 
aſcribes to the king, in his political capacity, abſolute 
fection. The king can do no wrong. Which antiem 
fundamental maxim is not to be underſtood, as if « 

thing tranſacted by the government was of courſe juſt 
lawful, but means only two things. Firſt, that wha 
is exceptionable in the conduct of public affairs is not: 
imputed to the king, nor is he anſwerable for it perſo 
to his people: for this doctrine would totally deſtroy 
conſtitutional independence of the crown, which is ne 
 fary for the balance of power, in our free and adi, 
therefore compounded, conſtitution. And, ſecondly 
means that the pre: ogative of the crown extends not u 
any injury: it is created for the benefit of the people, 
therefore cannot be exerted to their prejudice (u). 


THE king, moreover, is not only incapable of4 
wrong, but even of thinking wrong : he can never mea 
do an improper thing: in him is no folly or weak 
And therefore, if the crown ſhould be induced to 
any fanchiſe or privilege to a ſubje& contrary to reaſo 
in any wiſe prejudicial to the commonwealth, or a pf 
perſon, the law will not ſuppoſe the king to have me 
either an unwiſe or an injurious action, but declares 
the king was deceived in his grant; and thereupon | 
grant is rendered void, merely upon the foundation 
traud and deception, either by or upon thoſe agents, vi 
the crown has thought proper to employ. For the 
will not caſt an imputation on that magiſtrate whom it 
truſts with the executive power, as if he was capabi 

intentionally diſregarding his truſt : but attributes toll 
impoſition (to which the molt perfect of ſublunary bi 
muſt {till continue liable) thoſe little inadvertencies, v1 
if charged on the will of the prince, might leſſen li 
the "yes of his ſubjects. 


(u) Plowd. 487. 
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ver till, notwithſtanding this perſonal perfection, which 
„ law attributes to the ſovereign, the conſtitution has 
ved a latitude of ſuppoſing the contrary, in reſpe& to 
4 houſes of parliament 3 each of which, in its turn, 
Uh exerted the right of remonſtrating and complaining to 
he king even of thoſe acts of royalty, which are moſt pro- 
ly and perſonally his own z ſuch as meſſages ſigned by 
imſelf, and ſpetches delivered from the throne. And yet, 
ach is the reverence which is paid to the royal perſon, that 
jough the two houſes have an undoubted right to conſider 
teſe acts of ſtate in any light whatever, and accordingly 
rat them in their addreſſes as perſonally proceeding from 
ke prince, yet, among themſelves, (to preſerve the more 
defect decency, and for the greater freedom of debate) 
key uſually ſuppoſe them to flow from the advice of the 
miniſtration. But the privilege of canvaſſing thus freely 
he per ſonal acts of the ſovereign (either directly, or even 

rough the medium of his reputed adviſers) belongs to no 

niridual, but is confined to thoſe auguſt aſſemblies : and 

here too the ohjections muſt be propoſed with the utmoſt 

lect and deference. One member was ſent to the tower 

%), for ſuggeſting that his majeſty's anſwer to the adreſs 

f the commons contained © high words, to fright the 

members out of their duty;“ and another (x), for ſaying 

lata part of the king's ſpecch . ſeemed rather to be calcu- 

ated for the meridian of Germany than Great Britain, 

'an that the king was a ſtranger to our language and 

* conflitution,” 5 


Ix farther purſuance of this principle, the law alſo deter- 
mines that in the king can be no negligence, or /aches, and 
lterefore no delay will bar his right. Nullum tem; us occurrit 
cgi is the ſtanding maxim upon all occafions : for the law 
ntends that the king is always buſied for the public good, 
and therefore has not leiſure to aſſert his right within the 
lines limited to ſubjects (7). In the king alſo can be no ſtain 
or corruption of blood : for if the heir to the crown were at- 
1 tainted 


{w) Com Journ 78 Nov 168 1 ti | 
om. Journ, 5. (x) Lid 4 Dec. 1717. 
0) Finch. L. 82. Co. Eitt. 90. : ; 
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| tainted of treaſon and felony, and afterwards the c. 
| thould deſcend to him, this would purge the atrainder jj 
Jacto (2). And therefore when Henry VII. who as ex 
Richmond ſtood attainted, came to the crown, it was; 
thought neceſſary to paſs an act of parliament to rew 
this attainder; becauſe, as lord Bacon in his hiſtory of H 
prince informs us, it was agreed that the affumption of N 
crown had at once purged all attainders. Neither cu H 
king in judgment of law, as king, ever be a minor or m 
age; and therefore his royal grants and aſſents to a 
partiament are good, though he has not in his natural e. 
city attained the legal age of twenty one (a). By a its Vt 
indeed, 28 Hen. VIII. c. 17. p3wer was given to ſu; 
kings to reſcind and revoke all acts of parliament that ſuoi 
be made while they were under the age of twenty oli t' 
but this was repealed by the ſtatute x Edw, VI, c. 11. b 
as related to that prince; and both ſtatutes are declared Nr 
be determined by 24 Geo. II. c. 24. It hath alfo been u 
ally thought prudent, when the heir apparent has been wil" 
young, to appoint a protector, guardian, or regent, ſu oe 
limited time: but the very neceſſity of ſuch extraording 
proviſion is ſufficient to demonſtrate the truth of that m 
im of the common law, that in the king is no minor 
and therefore he hath no legal guardian (b). | 
(z) Finch. L. 82, (a) Co, Litt. 43. 
(b) The methods of appointing this guardian or regent hi 
been fo various, and the duration of his power ſo uncertain, t 
from thence alone it may be collected that his office is unk 
to the common law; and therefore (as fir Edward Coke {ay 
laſt. 58.) the ſureſt way is to have him made by authority of 
great council in parliament. The ear} of Pembroke by his 
authority, aſſumed in very troublefome times the regenc) 
Henry HI. who was then only nine years old; but was decl 
of full age by the pope at ſeventeen, confirmed the great chat 
at eighteen, and took upon him the adminiſtration of thes 
vernment at twenty. A guardian and council of regency if 
named for Edward III. by the parliament which depoſel! 
father; the young king being then fifteen, and not afſuml 
the government till three years after. When Richard I ſy 
ceeded at the age of eleven, the duke of Lancaſter took uf 
him the management of the kingdom, till the parliament 
which appointed a nominal council to affiſt him. Heary % 
his death-bed named a regent and guardian for his ne 
Henry VI. then nine months old: but the parliament alten 


— 
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Il. A THIRD attribute of the king's majeſty is his 
wuity. The law aſcribes to him, in his political capa- 
an abſolute immortality. The king never dies. Henry, 
rd, or George may die; but the king ſurvives them 
| For immediately upon the deceaſe of the reigning 
dee in his natural capacity, his kingſhip or imperial 
rity, by act of Jaw, without any interregnum or interval, 
gelle at once in his heir; who is, eo inſtanti, king to 
intents and purpoſes. And fo tender is the law of ſup- 
ing eren a poſſibility of his death, that his natural diſ- 
tion is generally called his demiſe 3 dimiſſio regis, vel 
ae : an expreſſion which ſignifies merely a transfer of 
erty ; for, as is obſerved in Plowden (c), when we ſay 
demiſe of the crown, we mean only that in conſequence 
the diſunion of the king's body natural from his body 
tic, the kingdom is transferred or demiſed to his ſuc- 
br; and fo the royal dignity remains perpetual, Thus 
„ when Edward the fourth, in the tenth year of his 
en, was driven from his throne for a few months by the 
e of Lancaſter, this temporary transfer of his dignity 
$ denominated his demiſe; and all proceſs was held to be 


ontinued, as upon a natural death of the king (d). 
pltion, and appointed a protector and council, with a ſpecial 
Ited authority, Borh theſe princes remained in a ftate of pu- 
ige till the age of twenty-three, Edward V. at the age of 
teen, was recommended by his father to the care of the 
e of Glociſter ; who was delared protector by the privy 
(cl. The ſtatutes 25 Hen. VIII, c. 14. and 28 Hen. VIII. c. 7. 
"iced, that the ſucceſſor, if a male and under eighteen, or 
female and under ſixteen, ſhou!d be till fach age in the 
mance of his or her natural mother, (if approved by the 
2) and ſuch other counſellors as his majeſty ſhould by will or 
ewiſe appoint : and he accordingly appointed his ſixteen 
Worsto have the government of his ſon, Edward VI. and the 
doom; which executors elected the earl of Hertford protec- 
The ſtatute 24 Geo. II. c. 27. in caſe the crown ſhould 
terq to any of the children of Frederick late prince of Wales 
Fr the age of eighteen, appoints the princeſs dowager 3—- 
that of 5 Geo. III. c. 27. in caſe of a like deſcent to any of 
Ment majeſty's children, empowers the king to name either 
een, the princeſs Cowager, or any deſcendant of king George 
Ing in this Kingdom; ——to be guardian and regent, 
e ſucceſſor attains ſuch age, aſſiſted by a council of re- 
': the powers of them all being expreſsly defined and ſet 
um the ſeveral acts. | | | 


| Pluyd, 177. 234. (d) M. 49 Hen. VI. pl- 1—S, 
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w E are next to pos thoſe 83 of the i 
prerogative, which inveſt this our ſovereign lord, thus 
perfe& and immortal in his kingly capacity, with a nun 
of. authorities and powers ; in the exertion whereof conf 
the executive part of government. This is wiſely pla 
madfi ngle hand by the Britiſh conſtitution, for the ſile 
unanimity, ſtrength, and diſpatch. Were it placed in m 
hands, it would be ſubje&t to many wills: many will 
diſunited and drawing different ways, create weakneſ; i 
government: and to unite thoſe ſeveral wills, and red 
them to one, is a work of more time and delay than 
exigencies of ſtate will afford. The king of Englan 
therefore not only the chief, but properly the ſole ma 
trate of the nation ; all others acting by commiſſion fro 
and in due ſubordination to him : in like manner as, up 
the great revolution in the Roman ſtate, all the powers 
the antient magiſtracy of the commonwealth were con 
tred in the new emperor ; ſo that, as Gravina (e) expe 
it, © in ejus unius perſona veteris reipublicae vis a 
« majeflas per cumulates magiff ratuum . exf 
0 mebatur.” 


Arren what has been premiſed in this chapter, 
not (I truſt, be conſidered as an advocate for arbitrary p 
er, when I lay it down as a principle, that in the exert 
of lawful prerogative, the king is and ought to be abſolu 
that is, ſo far abſolute, that there is no legal authority i 
can either delay or reſiſt him. He may reje& what bi 
may make what treaties, may coin what money, I 
create what peers, may pardon what offences he pleat 
unleſs where the conſtitution hath expreſsly, or by evid 
conſequence, laid down ſome exception or boundary; 
claring, that thus far the prerogative ſhall go and no 
ther. For otherwiſe the power of the crown would ini 
be but a name and a ſhadow, inſufficient for the end 

overnment, if, where its juriſdiction 1s clearly eſtabll 
and allowed, any man or body of men were perm! 
diſobey it, in the ordinary courſe of law : I fay, in 
ordinary courſe of law; for I do nat now ſpeak of thoſe! 


trau di 
(e) Orig. 1 & 105. 
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urdizary recourſes to firſt principles, which are neceſſary 
en the contracts of ſociety are in danger of diſſolution, 
a th la w proves too weak a defence againſt the violence 
fraud or oppreſſion. And yet the want of attending to 
1: obrious diſtinction has occaſioned theſe doctrines, of 
Molute power in the prince and of national reſiſtance by 
te people, to be much miſunderſtood and perverted by the 
rocates for ſlavery on the one hand, and the demagogues 
if ation on the ther. The former, obſerving the ab- 
blute ſovereignty and tranſcendent dominion of the crown 
ad down (as it certainly is) moſt ſtrongly and emphatically 
dur lawbooks, as well as our homilies, have denied that 
y caſe can be excepted from ſo general and poſitive a 
e; forgetting how impoſſible it is, in any practical ſyſ- 
em of laws, to point our beforehand thoſe eccentrical re- 
edies, which the ſudden emergence of national diftreſs 
wy dictate, and which that alone can juſtify, On the 
ther hand, over-zealous republicans, feeling the abſurdity 
f unlimited paſſive obedience, have fancifully (or ſometimes 
aftiouſly) gone over to the other extreme: and, becauſe 
ſtance is juſtifiable to the perſon of the prince when the 
ting of the ſtate is endangered, and the public voice pro- 
lms ſuch refiſtance neceſſary, they have therefore allewed 
vevery individual the right of determining this experience, 
id of employing private force to reſiſt even private op- 
Ton, A doctrine productive of anarchy, and (in con- 
quence) equally fatal to civil liberty, as tyranny itſelf. For 
nil liberty, rightly underſtood, conſiſts in protecting the 
gts of individuals by the united force of ſociety : ſociety 
anot be maintained, and of courſe can exert no protecti- 
without obedience to ſome ſovereign power: and obe- 
ence is an empty name, if every individual has a right to 
«ile how far be himſelf ſhall obey. | 


In the exertion therefore of thoſe prerogatives, which 
* law has given him, the king is irreſiſtible and abſolute, 
cording to the forms of the conſtitution. And yet, if the 
mkquence of that exertion be manifeſtly to the grievance 
Uhonour of the kingdom, the parliament will call his 

| Ss | adviſers 
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onary power of acting for the publie good, wherdhhe 1 


nation; and yet, when ſuch treaties have been judged g 


J whoſe agency or advice were concluded. 


Intercourſe with foreign nations, or its own domeftc g 


the individuals of a ſtate, in their eollective capacity, c 


; equally numerous as themfelves. Unanimity muſt be want 


<lared to be guilty of high treaſon : and, though that a 
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adviſers to a juſt and ſevere account. For | 
fiſting (as Mr. Locke (f) has well defined it) in the dint ; 


fitive laws are filent, if that diſcretionary power be abuſ 
to the public detriment, ſuch prerogative is exerted in 
- unconſtitutional manner. Thus the King may make 
treaty with a foreign ſtate, which ſhall irrevocably bind i 


nicious, impeachments have purſued thoſe miniſte:s, of 


Tus perogatives of thecrown (in the ſenſe 2 wii 
we are now confidering them) reſpect either this nation} 


vernment and civil polity. 


WIr regard to foreign concerns, the king is the dt 
legate or repreſentative of his people. It is impoſſible th 


tranſact the affairs of that Rate with another communi 


ing to their meaſures, and ſtrength to the execution of the 
counſels. In the king therefore, as in a centre, a 
rays of his people. are united, and form by that wyon 
conſiſtency, fplendor, and power, that make him fear 
and reſpected by foreign potentates; who would ſcruple 
enter into any engagement, that maſt afterwards be reif 
and ratified by a popular aſſembly. What. is done by f 
royal authority, with regard to foreign powers, is the al 
of the whole nation : what is done without the king's col 
currence is the at only of private men. And ſo fir. 
this point carried by our law, that it hath been held (g 
that ſhould all the ſubjects of England make war with 
king in league with the king of England, without the roh 
aſſent, ſuch War is no breach of the league. And, byt 
ſtatute 2 Hen. V. c. 6. any fubje& committing acts of boy 
tility upon any nation in league with the king, Was & 


y 


(f) on Gov. 2. f. 166. ls) 4 Toft. 15% 
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repealed by the ſtatute 20 Hen. VI. c. 11. fo far as re- 
5 to the making this offence high treaſon, yet ſtill it 
mins a very great offence againſt the law of nations, 

1d puniſhable by our laws, either capitally or otherwiſe, 
coding to the circumſtances of the caſe. e 


L Tax king therefore, conſidered as the repreſentative of 
js people, has the ſole power of ſending embaſſadors to 
rien ſtates, and receiving embaſſadors at home. This 
y lead us into a ſhort enquiry, how far the municipal 
ws of England intermeddle with or protect the rights of 
ve meſſengers from one potentate to another, whom we 
il embaſſadors. e 


Tux rights, the powers, the duties, and the privileges 
{embaſſadors are determined by the law of nature and na- 
ns, and not by any municipal conſtitutions. For, as 
cy repreſent the perſons of their reſpective maſters, who 
e no ſubjection to any laws but thoſe of their own coun- 
7, their actions are not ſubject to the control of the pri- 
te lau of that ſtate, wherein they are appointed to re- 
E. He that is ſubject to the coercion of laws is neceſſa- 
dependent on that power by whom thoſe laws were 
ade : but an embaſſador ought to be independent of every 
wer, except that by which he is ſent ; and of conſequence 
gt not to be ſubject to the mere municipal laws of that 
ation, wherein he is to exerciſe his functions. If he 
polsly offends, or makes an ill uſe of his character, he 
y be ſent home and accuſed before his maſter (h); who 
bound either to do juſtice upon him, or avow himſelf 
| accomplice of his crimes (i). But there is great diſ- 
e among the writers on the laws of nations, whether 
Is exemption of embaſſadors extends to all crimes, as 
natural as poſitive ; or whether it only extends to ſuch 
ae mala probibita, as coining, and not to thoſe that are 
Wain ſe, as murder (x). Our law ſeems to have formerly 
len in the reſtriction, as well as the general exemption. 
| | rr For 


[t) As was done with count Gyllenberg, the Swediſh mini- 
ſlo Great Britain, A. D. 1716. (i) Sp L. 26. 21. 
Ik) Van Leeuwen in Hf. g0. 7. 17. Ba beyrac's bun , 8. 
* 0 9. & 17, Van Bynkerſhock de foro legat:r. c. 17, 18, 19s 
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For it has been held, both by our common lawyers y 
civilians (I), that an embaſſador is privileged by the; 
of nature and nations; and yet, if he commits any off 
againſt the law of reaſon and nature, he ſhall loſe his; 
vilege (m): and that therefore, if an embaſſador conhi 
the death of the king in whoſe land he is, he may be 
demned and executed for treaſon ; but if he commits x 
other ſpecies of treaſon, it is otherwiſe, and he muſt he ſ 
to his own kingdom (n). And theſe poſitions ſeem to 
built upon good appearance of reaſon. For ſince, a 
have formerly ſhewn, all municipal laws act in ſubordi 
tion to the primary law of nature, and where they ann 
a puniſhment to natural crimes, are only declaratory ofa 
auxiliary to that law; therefore to this natural, univerl 
rule of juſtice embaſſadors, as well as other men, are fil 
je& in all countries; and of conſequence it is reaſonab 
that, wherever they tranſgreſs it, there they ſhall ve lab 
to make atonement (o). But, however theſe princy| 
might formerly obtain, the general practice of this count 
as well as the reſt of Europe, ſeems now to purſuet 
ſentiments of the learned Grotius, that the ſecurity of en 
baſſadors is of, more importance than the puniſhment of 
particular crime (p). And therefore few, if any, ers 
ples have happened within a century paſt, where an em); 
ſador has been puniſhed for any offence, however atrocio 
in its nature. e 5 


IN reſpect to civil ſuits, all the foreign juriſts agree, th 
neither an embaſſador, nor any of his train or comites, c 
be proſecuted for any debt or contract in the courts of th 
kingdom wherein he is ſent to reſide. Yet fir Edwal 
Coke maintains, that, if an embaſſador make a conti 
which is good jure gentium, he ſhall anſwer for it here ( 
But the truth is, ſo few caſes (if any) had ariſen, when 
the privilege was either claimed or diſputed, even with! 

gard to civil ſuits, that our law-books are filent upon 
preyid 


0) 1 Roll. Rep. 178. 3 Bulftr. 7 (m) 4 loſt, l 
(n) 1 Roll. Rep. 135. (o) Foſte:*s Reports, 18 
(p) Securitas legatorum utilitati quae ex prena eff pracpomiin 


| (de jure b, & p. 18 4- 4-) (9) 4 Inſt. 18 
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-rious to the reign of queen Anne; when an embaſſador 
Fam Peter the great, czar of Muſcovy, was actually ar- 
lech and taken out of his coach in London (r), for a debt 
of fifty pounds, which he had there contracted. Inſtead 
d applying to be diſcharged upon his privilege, he gave 
Mil to the action, and the next day complained to the 
queen, The per ſons who were concerned in the arreſt were 
x:mined before the privy council (of which the lord chief 
juſtice Holt was at the ſame time ſworn a member) (s) 
nd ſeventeen were committed to priſon (t) moſt of whom 
mere proſecuted by informartion in the court of queen's 
tench, at the ſuit of the attorney general (u), and at their 
tial before the lord chief juſtice were convicted of the 
its by the jury (w) ; reſerving the queſtion of law, how 
fir thoſe facts were criminal, to be afterwards argued be- 
fore the judges ; ; which queſtion was never determined. 
In the mean time the czar reſented this affront very highly, 
nd demanded that the thertf of Middleſex and all others 
concerned in the arreſt ſhould be puniſhed with inſtant 
death (x). But the queen (to the amazement of that deſpo- | 
tc court) directed her ſecretary to inform him, „that the 
could inflict no puniſhment upon any, the meaneſt, of 
her ſubjets, unleſs warranted by the law of the land; 
und therefore was perſuaded that he would not inſiſt up- 
on impoſſibilites (y).“ To ſatisfy however the clamours 
af the foreign miniſters (who made it a common cauſe) as 
ell as to appeaſe the wrath cf Peter, a bill was brought 
nto parliament (z), and afterwards paſſed into a law (a), 
prevent and to puniſh ſuch outrageous inſolence for the 
future. And with a copy of this act, elegantly engroſſed 
and illuminated, accompanied by a letter from the queen, 
in embaſſador extraordinary (h) was commiſſioned to appear 
WE Mloſcow (c), who a ag 6e that though her majeſty 
- could 


Fa | 0 21 1 1708, Boyer's annals of queen Anne, 
110088 (-) 17 1708. Bid. (7). 25, 29 ſuly 1708. Bid. 
u) 23 OA. 1708. Ibid. (w) i4 Feb. 1708. Ibid, 


F 17 Sept. 1908. Bid. 

0% It Jar. 19502, Thi, Mod. Ua. Hiſt. xxx», are 

2 Com, Journ, 1708. (a) 21 Apr. 1709. Boyer, Id. 
00 Mr. Whjtwagtl, (e) 8 Jas, 1;09. Boyer, id. 
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& could not inflit ſuch a puniſhment as was required, h 
< cauſe of the defe&t in that particular of the forme 
cc eftabliſhed conſtitutions of her kingdom, yet, with f 
% unanimous conſent of the-parliament, ſhe had cauſe 
cc new act to be paſſed, to ſerve as a law for the futur 
This humiliating ſtep was accepted as a full ſatisfaction b 
the czar ; and the offenders, at his requelt, were diſchargs 
from all farther proſecution. | You: 


Tris ſtatute (d) recites the arreſt which hath bel 
made, in contempt of the protection granted by her mal 
e jeſty, contrary to the law of nations, and in prejudice ; 
cc the rights and privileges, which embaſſadors and oi o 
« public miniſters have at all times been thereby poſſeſſ 
©& of, and ought to be kept ſacred and inviolable:“ where on 
fore it enacts, that for the future all proceſs whereby Me 
perſon of any embaſſador, or of his domeſtic or domeſii un 
ſervant, may be arreſted, or his goods diftrained or (eiſe(iiſ cor 
hall be utterly null and void; and the perſons proſecuting 
ſoliciting, or executing ſuch proceſs ſhall be deemed viola 
ters of the law of nations, and diſturbers of the public re 
| poſe; and ſhall ſuffer ſuch penalties and corporal pub. 

ment as the lord chancellor and the two chief juſtices, 0 

any two of them, ſhall think fit. But it is expreſsh proj... 
vided, that no trader, within the deſcription of the ban 
rupt laws, who ſhall be in the ſervice of any embaſſado 
ſhall be privileged or protected by this act; nor ſhall an 
one be puniſhed for arreſting an embaſſador's ſervant, unle 
his name be regiſtered with the ſecretary of ſtate, and b Hy 
him tranſmitted to the ſheriffs of London and Middleſe 
Exceptions, that are ſtrictly conformable to the rights « 
embaſſadors (e), as obſerved in the moſt civilized countri 
And, in conſequence of this ſtatute, thus declaring and ent. 

forcing 


(d) > Ann. c. 12. (e) Sa-pe qua: ſitum eſt an com tum tun 
et jure ba bend ſunt, qui lezatum comi tantur, ron ut inſtrucfin fa It a 
le gatis, ſed unice ut Iacro fuo conſulant, in ſtitores forte et mercaiirt 
Et, quanwis b:s ſarpe defenderint et comitum loco habere voher 
lecati, apparet ta men ſatis eo nen perti nere, gui in legati legatiorif 
Mie non ſunt. e autem ea ves nonnunguam tarbas dederit, 
tima exemplo in guibuſdam aulis olim receptum ſuit, ut legatus i. 
retur eæbibere nemenclututam comitum ſucram. Van Bynkerſh, . 
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ng the law of nations, theſe privileges are now held to 
yt of the law of the land, and are conſtantly allowed 
he courts of common law (f). _ „ 
1, Ir is alſo the king's prerogative to make treaties, 
nes, and alliances with foreign ſtates and princes. For 
by the law of nations eſſential to the goodneſs of a 
keu:, that it be made by the ſovereign power (g); and 
n it is binding upon the whole community: and in Eng- 
id the ſovereign power, quaad hoc, is veſted in the per- 
of the king. Whatever contracts therefore he engages 
| no other power in the kingdom can legally delay, re- 
or annul. And yet, leſt this plenitude of authority 

ld be abuſed to the detriment of the public; the conſti- 
ton (as was hinted before) hath here interpoſed a check, 
W the means of parliamentary impeachment, for the pu- 
kment of ſuch miniſters as from criminal motives adviſe 
cnclude any treaty, which ſhall afterwards be judged 
krogate from the honour and intereſt of the nation. 


II, Upon the ſame principle the king has alſo the ſole 
ogative of making war and peace, For it is held by 
| the writers on the Jaw of nature and nations, that the 
ht of making war, which by nature ſubſiſted in every in- 
dual, is given up by all private perſons that enter into 
ty, and is veſted in the ſovereign power (h): and this 
ht is given up, not only by individuals, but even hy the 
re body of people, that are under the dominion of a ſo- 
en, It would indeed be extremely improper, that any 
ber of ſubjects ſhould have the power of binding the 
eme magiſtrate, and putting him againſt his will in a 
it! of war. Whatever hoſtilities therefore may be com- 
ted by private citizens, the ſtate ought not to be affect- 
thereby: unleſs that ſhould juſtify their proceedings, and 
kreby become partner in the guilt. Such unauthorized 
Iuntiers in violence are not ranked among open enemies, 
tae treated like pirates and robbers : according to that 
of the civil law (i); Sees bi ſunt qui nobis, aut quibus 
) Fitz. 200. Stra. 797. Ove 
(8) Puff, L. of N. b. 8. c. 9.F.6. 


Piaf. b. 8. c. % E 
H. 50. 16. 118. F. 8. 20d Bubey-, ac in le. 


288 : The Nien rs p00 
nos, publice bellum decrevimus : caeteri latrones ait; 
dones ſurt. And the reaſon which is given by Crotius 
v»hy according to the law of nations a denunciation of 
ought always to precede the actual commencement of hc 
lities, is not fo much that the enemy may be put upen 
guard, (which is matter rather of magnanimity than ris 
but that it may be certainly clear that the war is not and 
taken by private perſons, but by the will of the whole 
munity ; whoſe right of willing is in this caſe transferred 
the ſupreme magiſtrate by the fundamental laws of foci 
So that, in order to make a war completely effectual, 
neceſſary with us in England that it be publicly decl; 
and duly proclaimed by the king's authority; and, 
all parts of both the contending nations, from the hig 
to the loweſt, are bound by it, And wherever the it 
reſides of beginning a nutional war, there alſo muſt te 
the right of ending it, or the power of making pe i 
And the fame check of parliamentary impeachment, 
unproper or inglorious conduct, in beginning, conduct 
or concluding a national war, is in general ſufficient of 
ſtrain the miniſters of the crown from a wanton or injui 
exertion of this great prerogative. 


IV. Bur, as the delay of making war may ſometi 
be detrimental to individuals who have ſuffered by deptę tor 
tions from foreign potentates, our laws have in ſome 
ſpect armed the ſubject with powers to impel the prerc 
tive; by directing the miniſters of the crown to iſſue let 
of marque and repriſal upon due demand: the preroga 
of granting which is nearly related to, and plainly det 
from, that other of making war; this being indeed onen 
incomplete ftate of hoſtilities, and generally ending | 
formal denunciation of war. Theſe letters are grantabi 
the law of nations (I), whenever the ſubje&ts of one! 
are oppreſſed and injured by thoſe of another; and jul 
is denied by that ſtate to which the oppreſſor belongs. 
this caſe letters of marque and repriſal (words in thewl 
ſynonymous, and ſignifying a taking in return) may be 
tained, in order to ſeiſe the bodies or goods of the ſud 

(xk) 4e jur. ß. Ep. I 3. e. 3.4. 11. 

l..., 
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{the offending ſtate, until ſatisfaction be made, where- 
ker they happen to be found. And indeed this cuſtom of 
mils ſeem dictated by nature herſelf : for which reaſon 
fad in the moſt antient times very notable inſtances of 
An). But here the neceſſity is obvious of calling in the 
brezeign power, to determine when repriſals may be made; 
I every private ſufferer would be a judge in his own 
ſe, In purſuance of which principle, it is with us de- 


of the realm are oppreſſed in time of truce by any foreign- 
rs, the king will grant marque in due form, to all that 
fel themſe:;ves grieved. Which form is thus directed to be 
erred: the ſufferer muſt firſt apply to the lord privy- 
kl, and he ſhall make out letters of requeſt unde; the 
mry-leal ; and, if, after ſuch requeſt of ſatisfaction made, 
e party required do not within convenient time make due 
lifz&ion or reſtitution to the party grieved, the lord 
tlancellor ſhall make him out letters of marque under the 
eat ſeal 5 and by vertue of theſe he may attack and ſeiſe 
the property of the aggreſſor nation, without hazard of be- 
ug condemned as a robber or pirate. | 


V. Upon exactly the ſame reaſon ſtands the prerogative 
granting ſafe- conducts, without which by the law of na- 
tons no member of one ſociety has a right to intrude into 
mother. And therefore Puffendorf very juſtly reſolves (n), 
lt it is left in the power of all ftates, to take ſuch mea- 
les about the admiſſion of ſtrangers, as they think con- 
nent ; thoſe being ever excepted who are driven on the 
walts by neceſſity, or by any cauſe that deſerves pity or 
1 Great tenderneſs is ſhewn by our laws, not 
mly to foreigners in diſtreſs (as will appear when we come 
to ſpeak of ſhipwrecks) but with regard alſo to the admiſ- 
lon of ſtrangers who come ſpontaneouſly. For fo long as 
; their 
(m) See the account given by Neſtor, in the eleventh book of 
lie lad, of the repriſals mace by hin ſelf on the Epeian nation; 
Wu whom he took a multitude of cattie, as a ſatisfaction for 
"prize won at the Elian games by his father Neleus, and for 

kts due to many private ſubjects of the Pylian kingdom: cut 
of which booty the king took three hundred head of catt'e for 


own demand, and the reſt were equitably divided among the 
abet creditors, (c) L. of N. and N. b. 3: c. 3. 9. 9. 


xd by the ſtatute 4 Hen. V. c. 7. that, if any ſubjects 
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their nation continues at peace with ours, and they ther 
ſelves behave peaceably, they are under the king's proteg 
on; though liable to be ſent home whenever the king ft 
occaſion. But no ſubje& of a nation at war with us «« 
by the law of nations, come into the realm, nor can tr; 
_ himſelf upon the high ſeas, or ſend his goods and merch; 
dize from one place to another, without danger of be 
ſeiſed by our ſubjects, unleſs he has letters of ſafe-condut 
which by divers antient ſtatutes (o) muſt be granted unc 
the king's great ſeal and inrolled in chancery, or elſe are 
no effect: the king being ſuppoſed the beſt judge of ſu 
emergencies, as may deſerye exception from the gene 
law of arms. But paſſports under the king's ſign-man 

or licences from his embaſſadors abroad, are now me 
ulually obtained, and are allowed to be of equal yalidi 


Ix pp the law of England, as a commercial count 
pays a very particular regard to foreign merchants in in 
merable inſtances, One I cannot omit to mention: tl 
by magna carta (p) it is provided, that all merchants (u 
leſs publicly prohibited beforehand) ſhall have ſafe cond 
to depart from, to come into, to tarry in, and to go thro 
England, for the exerciſe of merchagdize, without any uf 
reaſonable impoſts, except in time of war ; and, if an 
breaks out between us and their country, they ſhal! be 
tached (if in England) without harm of body or goods, 
the king or his chief juſticiary be informed how our m 
chants are treated in the land with which we are at w. 
and, if ours be ſecure in that land, they ſhall be ſecure 
ours. This ſeems to have been a common rule of equ 
among all the northern nations; for we learn from Stie 
hook (q), that it was a maxim among the Goths and Swed 
« guar legem exteri nobis poſuere, eandem illis fonem 
But it is ſomewhat extraordinary, that it ſhould have fou 
a place in magna carta, a mere interior treaty betweel 
king and his natural-born ſubjects; which occaſions 
learned Monteſquieu to remark with a degree of admiratQnſ: 


e“ that the Engliſh have made the protection of fore 
. « m 


(0) 15 Hen. VI. c. 3. 18 Hen. VI. c. 8. 20 Hen. VI. c.. 
[p) c. 30. (q) de jure Sucon J. 3.6 4 
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inerchants one of the articles of their national liberty (r). 
t indeed it well juſtifies another obſervation which he has 
ale(s), © that the Engliſh know better than any other 
people upon earth, how to value at the ſame time theſe 
tree great advantages, religion, liberty, and commerce. 
iy different from the genius of the Roman people; who 
heir manners, their conſtitution, and even in their Jaws, 
attd commerce as a diſhonourable employment, and pro- 
ted the exerciſe thereof to perſons of birth, or rank, or 
une (t): and equally different from the bigotry of the 
units, who looked on trade as inconſiſtent with chriſ- 
ity (u), and determined at the council of Melfi, under 

je Urban IT. 4. D. 1090, that it was impoſſible with a 
k conſcience to exerciſe any traffic, or follow the profeſ- 
n of the law (W). | | | 


Tags are the principal  prerogatiyes of the king; re- 
ing this nation's intercourſe with foreign nations ; in 
of which he is conſidered as the delegate or repreſenta- 
ol his people. But in domeſtic affairs he is conſidered 
great variety of characters, and from thence there 
5 an abundant number of other prerogatives. 


, FixsT, he is a conſtituent part of the ſupreme 1 
ue power; and, as ſuch, has the prerogative of rejeR- 
ſuch proviſions in parliament, as he judges improper to 
paſſed. The expediency of which conſtitution bas be- 
been evinced at large (x), I ſhall only farther remark, 
it the king is not bound by any act of parliament, unleſs 
e named therein by ſpecial and particular words. The 
It general words that can be deviſed (“, any perſon or 


x IP perſons 


8p. L. 20. 13. (s) Bid. 20. 6. 

Aebi lie res n.talibur, et b-nwum luce conſpicucs, et patrimo- 
dittorer, ernicicſum urbibus mertimenium exercere probibemus, . 0. 

þ 63. 3, (u) Hono mertutor vix aut nuxguam prieſt Des 
et 14:0 nullus thi iſliatus deb. t offs mercator ;, aut fi welarrit 
hct de ecclefſia Dei, Decret, 1. 88. 11. 

1) Fa/ſa ft prenitentra [laici] cum penitus ab officio tur iali vel 
Mall ron recedit, quae fine peccatis agi nlia ratione nor. pracyc let. 


I Concil, apud Baron, c. 16, (x) cb. 2. pag. 194» 
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90 perſons, badive politic, or corporate, &c.” ) affed 
him in the leaſt, if they may tend to reſtrain or dimir 
any of his rights or intereſts (y). For it would be of n 
miſckievous conſequence to the public, if the ſtrength 
the executive power were liable to be curtailed without 
own expreſs conſent, by conſtruftions and implications 
the ſubjet. Yet, where an act of parliament is exprel; 
made for the preſervation of public rights and the ſupyr 
ſion of public wrongs, and does not interfere wich! 
eſtabliſlied rights of the crown, it is ſaid to be binding 
well upon the king as upon the ſubject (2): and, Lew 


the king may take the benefit of any particular act, thou 
he be not eſpecially named (a). | 


II. Txt king is conſidered, in the next place, as the 
neraliſſimo, or the firſt in military command, within 
kingdom. The great end of ſociety is to protect the we: 
| neſs of individuals by the united ſtrength of the communit 
and the principal uſe of government is to direct that uni 
ſtrength in the beſt and moſt effectual manner, to anſi 
the end propoſed. Monarchical government is allowed 
be the fitteſt of any for this purpoſe; it follows therek 
from the very end cf its inſtitution, that in a monarchy 
military power mult be truſted in the hands of the prind 


In this capzcity therefore, of general of the kingdom, 
King has the ſole power of raiſing and regulating fleets 
armies, Of the manner in which they are raiſed and reg 
lated T ſhall ſpeak more, when I come to conſider the m 
tary ſtate. We are now only to conſider the prerogative 
enliſting and of governing them: which indeed was di 
ted and claimed, contrary to all reaſon and precedent, 
the long parliament of king Charles I. but upon the rel 
ration of his ſon, was ſolemnly declared by the ſtatute 
Car. II. c. 6. to be in the king alone! for that the ſole r i 
preme government and command of the militia within 
his majeſty's realms and dominions, and of all forces by 
and land, and of all forts and places of ſtrength, ever 


(Y) 11 Rep. 74. (2) hid. 71. (a) 5 Rep. 3% 
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fect s the undoubted right of his majeſty, and his royal 
min elors, kings and queens of England; and that both 


of mer houſe of parliament cannot, nor - ought to, pre- 


neth WW to the ſame. 
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tions ois ſtatute, it is obvious to obſerve, extends not only 
x pre ccts and armies, but alſo to forts, and other places of 
ſuppu e, within the realm; the ſole prerogative, as well of 
vith ing, as manning and governing of which, belongs to 


ding 
ikew; 
thoy 


king in his capacity of general of the kingdom (b): 
all lands were formerly ſubject to a tax, for building of 
wherever the king thought proper. This was one of 
three things, from contributing to the performance of 
ch no lands were exempted ; and therefore called by our 
n anceſtors the trinoda neceſſitas: ſc. pontus retaratio, 
con ſiruct io, et expeditio contra baſtem (c). And this 
were called upon to do ſo often, that, as fir Edward 
e from M. Paris aſſures us (d), there were in the time of 
U II. 1415 caſtles ſubſiſting in England. The incon- 
ence of which, when granted out to private ſubjects, 
lrdly barons of thoſe times, was ſeverely felt by the 
le kingdom; for, as William of Newburgh remarks jn 
rion of king Stephen, . erant in Anglia guodammodo 
reges vel fotius tyranni, quot domint caſtellbrum: 
t was felt by none more ſenſibly than · by two ſucceeding 
tes, king John and King Henry III. And therefore, 
greateſt part of them being demolifhed in the barons” 
„ the kings of after times have been very cautious of 
ng them to be rebuilt in a fortified manner: and fir 
ard Coke lays it down (e), that no ſubje& can build a 
e or houſe of ſtrength imbattled, or other fortreſs de- 
ble, without the licence of the king; for the danger 
chmight enſue, if every man at his pleaſure might do it. 
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7 is partly upon the ſame, and partly upon a fiſcal 
idation, to ſecure his marine revenue, that the king has 


2 Int. 30, (e) Cosel's interpr. tir. coftellirum 
ww, old. Jan. Ang J. 1. 42. . (Gz lift: 3 - 
2, j1 lnſt. 5. SS 
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ſumption, or of narrowing and confining their limits u 


charge his merchandize in any part of the haven : whe! 


ſive landing and loading of merchandize. cor 


— 


| by the crown. 


niſhed, by fraudulent landings in obſcure and private 
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the prerogative of appointing forts and hawenz, or 
places only, for perſons and merchandize to paſs into 
out of the realm, as he in his wiſdom ſees proper, B 
feodal law all navigable rivers and havens were wny 
among the regalia (f), and were ſubject to the fovereig 
the ſtate. And in England it hath always been held; 
the king is lord of the whole ſhore (g), and particula 
the guardian of the ports and havens, which are the i 
and gates of the realm (h): and therefore, ſo early a 
reign. of king John, we find ſhips ſeifed by the king's 
cers for putting in at a place that was not a legal pont 
Theſe legal ports were undoubtedly at firſt aſſigned by 
crown; fince to each of them a court of portmote is | 
dent (x), the juriſdiftion of which muſt flow from the 
authority: the great ports of the ſea are alſo referie: 
as well known and eſtabliſhed, by ſtatute 4 Hen. IV. c. 
which prohibits the landing elſewhere under pain of cot 
cation: and the ſtatute 1 Eliz. c. 11. recites that the fi 
chiſe of lading and * had been frequently gra 


1 
N 


1 


1 


Bur though the king had a power of granting thef fe 
chiſe of havens and ports, yet he had not the power o 


once eſtabliſhed ; but any perſon had a right to load or 
the revenue of the cuſtoms was much impaired and d 


ners. This occaſioned the ftatutes of 1 Eliz. c. 17. 
13 & 14 Car. II, c. 11. $. 14. which enable the en 
by commiſſion to aſcertain the limits of all ports, ane 
aſſign proper wharfs and quays in each port, for the ex © 


Tut erection of beacons, light-houſes, and ſea-mi 
is alſo a branch of the royal prerogative : whereof the WW goir 


( 2 Feud, „ $6. Crag. 1. 16.18. (g) F. N. B. 
(b) Dav. 9. 56. (i ) Madox. hiſt, exch. 93% 
(* 4 Inſt, ns 
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0 
Ws ntently uſed in order to alarm the country, incaſe of 
bol :pprozch of an enemy; and all of them areiſignally: 


in guiding and preſerving veſſels at ſea by niglit as well: 
h day. For this purpoſe the king hath the excluſive 
mer, by commiſſion under his great ſeal (I), to cauſe 
n to be erected in fit and convenient places (m), as well 


which power is uſually veſted by letters patent in 
ice of lord high admiral (n). And by ſtatute 8 Eliz. 
j. the corporation of the trinity-houſe are impowered 


i neceſſary 3 and if the owner of the land or any other 
en ſhall deſtroy them, or. ſhall take down any ſteeple; 
r or other known ſea-mark, he ſhall forfeit 100 J. or, in 
| of inability to pay it, ſhall be %% facto outlawed. 


power veſted in his majeſty, by ſtatutes 12 Car. II. c. 

nd 29 Geo, II. c. 16. of prohibiting the exportation 
ums or ammunition out of this kingdom, under ſevere. 
ulties: and likewiſe the right which the king has, 
tenever he ſees proper, of confining his ſubjects to ſtay. 
thin the realm, or of recalling them when beyond the 


realm for whatever cauſe he pleaſeth, without obtain- 
the king's leave; provided he is under no injunction of 
hing at home: (which liberty was expreſsly declared in 
g John's great charter, though left out in that of Henry 


king and his realm, therefore the king at his pleaſure 


s, or out of the realm, without licence; and, if he do 
contrary, he ſhall be puniſhed for diſobeying the king's 
nmand., Some perſons there antiently were, that, by 
jon of their ſtations, were under a pepetual prohibition. 
wing abroad without licence obtained; nn which. 
. M 1 were 


3 liſt. 204. 4 Inſl. 148. (m) Ret. Clauf. 1 Ric. Il. 
l. Prin, en 4 Infl, 136. (5) 1 Sid, 13 8. 4 Iaſt. 149. 
0 P. N. B B. 85. > : 


Ke lands off the ſubje& as upon the demeſnes of the 


{up any beacons or ſea - marks wherever they ſhall think 


To this branch of the prerogative may alſo be referred 


Buy the common law (o), every man may go out of 


) but, becauſe that every man ought of right to defend 


by command him by his writ that he go not beyond the 
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were reckoned all peers, on account of their being cou 
ſellors of the crown; all knights, who were bound to 
fend the kingdom from invaſions ; all eccleſiaſtics, who w 
expreſsly confined by the fourth chapter of the conſtitual 
of Clarendon, on account of their attachment in the t \ 

of popery to the ſee of Rome; all archers and other: 
ficers, leſt they ſhould inſtru& foreigners to rival us in th 
ſeveral trades and manufa&tures, This was law in the ti 

of Britton (p), who wrote in the reign of Edward I: and 
Edward Coke (q) gives us many inſtances to this eſſed 
the time of Edward III. In the ſucceeding reign the aff 

of travelling wore a very different aſpect : an act of pul 
ment being made (r), forbidding all perſons whatever to i" 
abroad without licence; except only the lords and oll 
great men of the realm; and true and notable merchan 

: and the king's ſoldiers. But this act was repealed by t 

| ſtatute 4 Jac. I. c. 1. And at preſent every body has, or 
leaſt aſſumes, the liberty of going abroad when he pleaſ 
| Yet undoubtedly if the king, by vrit of ne exeat regni 
under his great ſeal or privy ſeal, thinks proper to prohil 
him from ſo doing; or if the king ſends a writ to any ma 
when abroad, commanding his return; and in either c 
the ſubject diſobeys; it is a high contempt of the king's] 

| | rogative, for which the offender's lands ſhal] he ſeiſed t 
he return; and then he is liable to fine and impriſonmentſ 
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HI. ANOTHER capacity, in which the king is conſide 
in domeſtic affairs, is as the fountain of juſtice and gene 
cConſervator of the peace of the kingdom, By the fountz 
of juſtice the law does not mean the author or original, h 
; only the dftributor. Juſtice is not derived from the ki 

as from his free gift ; but he is the ſteward of the pull 
to diſpenſe it to whom it is dze(t). Be is not the pri 
but the reſervoir ; from whence right and equity are cc 
ducted, by a thouſand channels, to every individual. I 
| original power of judicature, by the fundamental prinap 
vf ſociety, is lodged in the ſociety at large: but as it uo 


(p) e 13 (ch 3 la. 178. (6 K. U. 
(s) 1 Hawk. P. C. 22. ( ) Al hoc autem cents 
elektas, ut a/ ſi am faciat univirſis. Brack. J. 3. tr. 1,69 


— 
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.npraticable to render complete juſtice to every indivi- " 
bs the people in their collective capacity, therefore 
1 q nation has committed that power to certain ſelect 
wilrates, who with more eaſe and expedition can hear 
determine complaints; and in England this authority has 
memorially been exerciſed by the King or his ſubſtitutes. 
terefore has alone the right of erecting courts of judi- 
we: for, though the conſtitution of the Kingdom hath 
ited him with the whole executive power of the laws, 
x inpoſſible as well as improper, that he ſhould perſonally - 
j into execution this great and extenſive truſt: it is con- 
wently neceſſary, that courts ſhould be erected, to aſſiſt 
m in executing this power; and equally neceſſary, that, 
reſted, they ſhould. be erected by his authority, And 
nce it is, that all juriſdictions of courts are either medi- 
ly or immediately derived from the crown, their pro- 
dings run generally in the king's name, they paſs under 
ſeal, and are executed by his officers, 


Ir is probable, and almoſt certain, that in very early 
nes, before our conſtitution arrived at its full perfection, 
kings in perſon often heard and determined cauſes be- 
en party and party, But at preſent, by the long and 
form uſage of many ages, our kings have delegated their 
ble judicial power to the judges of their ſeveral courts ;_ 
ich are the grand depoſitary of the fundamental laws of 
kingdom, and have gained a known and ſtated juriſdic- 
n regulated by certain and eſtabliſhed rules, which the 
mm itſelf cannot now alter but by act of parliament(u). 
11, in order to maintain both the dignity and independ- 
c of the judges in the ſuperior courts, it is enacted by 
ſatute 13 W. III. c. 2. that their commiſſions ſhall be 
ke (not, as formerly, durante bene placito, but) quamdiu 
/egeſerint, and their ſalaries aſcertained and eſtabliſhed; 
that it may be lawful to remove them on the addreſs of 
bt houſes of parliament, ' And now, by the noble im- 
dements of that law in the ſtatute of 1 Geo. III. c. 23. 
id at the earneſt recommendation of the king himſelf 
the throne, the judges are continued in their offices 

| M 2 during 

(u) 2 Hawk. P. C. 2. | 
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during their good behaviour, notwithſtanding any demiſ 
the crown (which was formerly held (W) immediately 
vacate. their ſeats) and their full ſalaries are abſolutely {| 
cured, to them during the continuance of their commiſſion 
his majeſty having been pleaſed to declare, that 4 
&« looked upon the independence and uprightneſs of th 
«« judges, as eſſential to the impartial adminiſtration { 
« juſtice ; as one of the beſt ſecurities of the rights an 
« liberties of his ſubjects; and as moſt conducive to th 
+ © honour of, the crown (X). 


IN criminal proccedings, or proſecutions for olkencte 
would ſtill be a higher abſurdity, if the king perſonally f 
in judgment; becauſe in regard to theſe he appears in an 
ther capacity, that of proſecutor. All offences are cithe 
againſt the king's peace, or his crown and dignity; and in 
ſo laid in every indiftment. For, though in their conſe 
quences they generally ſeem (except in the caſe of treaſo1 
and a very few others) to be rather offences againſt 0 
kingdom than the king; yet, as the public, which is an in 
viſible body, has delegated all its power and rights, with t 
gard to the execution of the laws, to one viſible magiſtrate 
all affronts to that power, and breaches of thoſe rights, ar 
immediately offences againſt him, to whom they are ſo de 
legated by the public. He is therefore the proper perſon tc: 
proſecute for all public offences and breaches of the peace 
being the perſon injured in the eye of the law, And thi 
notion was carried ſo far in the old Gothic conſtitution: i 
( wherein the king was bound by his coronation oath to cone. 
ſerve the peace) that in caſe of any forcible injury offereior: 
to the perſon of a fellow ſubject, the offender was accuſe or 
of a kind of perjury, in having violated the king's corona liihat | 
tion oath; dicebatur fregifſe juramentum regis juratum ) n 


And of 
WET: | Q1 0 de jt 
(w) Lord- Raym. 747. (*) Com. Jeurn: 3 Mer Wl (ot 


(y) Stiernb. de jure G tb. l. 3. c. 3. A notion ſome wat ſii 
to this may be found in the mitrour. c. 1. & g. Ando a 
when the chief juſtice Thorpe was condemyed to be hanged to 

bribery, he was ſaid ſcramentum dmini reg's freg is. Rit, Jul 
25 Edu. III. e | 


„„ on. op 
kat of pardoning offences; for it is reaſonable” that he 


if proſecutions and pardons I ſhall treat more at large 
rakter; and only mention them here, in this curſory 


f the crown, and how regularly connected all the links 
i in this vaſt chain of prerogative. | 1 40 


jot removeable at pleaſure, by the crown, conſiſts one main 
elervative of the public liberty; which cannot ſubſiſt 
lug in any ſtate, unleſs the adminiſtration of common 
utice be in ſome degree ſeparated both from the legiſlative, 
nd alſo from the executive power. Were it joined with 
he legiſlative, the life, liberty, and property, of the ſubject 
would be in the hands of arbitrary judges, whoſe: decifions 
would be then regulated only by their own opinions, and 
zt by any fundamental principles of law; which, though 
kilators may depart from, yet judges are bound to obſerve. 
Were it joined with the executive, this union, might ſoon 
e an over-balance for the legiſlative. For which reaſon, 
the ftatute of 16 Car. I. c. 10. which aboliſhed the 
burt of ſtar- chamber, effectual care is taken to remove all 
udicial power out of the hands of the king's privy council; 
ſto, as then was evident from recent inſtances, might ſoon 


perecable to the prince or- his officers. Nothing therefore is 
re to be avoided, in a free conſtitution, than uniting the 
rovinces of a judge and a miniſter of ſtate. And indeed, 
hat the abſolute power, claimed and exerciſed in a neigh- 
touring nation, is more tolerable than that of the eaſtern 

pires, is in great meaſure owing to their having veſted 
le judicial power in their parliaments, a body ſeparate and 
lim& from both the legiſlative and executive: and, if 
kr that nation recovers its former liberty, it will owe it to 
ie efforts of thoſe aſſemblies. In Turkey, where every 


And hence alſo ariſes another branch of the prerogative, 


wy who is injured ſhould have the power of forgiving. 


nner, to ſhew the conſtitutional grounds of this power 


Is this diſtin and ſeparate exiſtence of the judicial | 
hower, in a peculiar body of men, nominated indeed, but 


e mclined to pronounce that for law, which was moſt 


Fg is centered in the ſultan or his miniſters, deſpotic 
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r is in its meridian and wears a more * 
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_ 5. 8 con SEQUENCE of this prerogative | is the — 1 
guity of the king. His majeſty, in the eye of the lay, 
always preſent in all his courts, though he cannot perſon; 
diſtribute juſtice (2). His judges are the mirror by wh 
the king's image is reflected. It is the regal office, and 
the royal perſon, that is always preſent in couit, ala | 
ready to undertake proſecutions, or pronounce. judomeMilrr 
for the benefit and protection of the ſubject. And fr 
this ubjquity it follows, that the king can never be nor 
(a); for a nonſuit is the deſertion of the ſuit or action 
the non-appearance of the plaintiff in court. For the f 
reaſon alſo, in the forms of legal proceedings, the king 
not ſaid to appear by his. attorney, as other men do; nd 
he always appears in contemplation, of, law. in his 0 
proper perſon (b.) 535 he: DI ton 


FRou the ſame onainal. of the king* 8 1 the 2 bra 
of juſtice, we may alſo deduce the prerogative of iſlu 
proclamations, which is veſted in the king alone. ThilWhin: 
proclamations have then a binding force, when (as fir Þ 
ward Coke obſerves) (e) they are grounded upon andenfc 
the laws of the realm. For, though the making of lange. 
entirely the work of a diltin&t part, the legiſlative bran 

of the ſovereign power, yet the manner, time, and circu 
ſtances of putting thoſe laws in execution muſt frequem ert 
be left to the diſcretion of the executive magiſtrate. 
therefore his conſtitutions or edits, concerning theſe poi 
which we call proclamations, are binding upon the ſubi bed 
where they do not either contradict the old laws, or tenq bur 
eſtabliſh new ones; but only enforce the execution of 

laws as are already in being, in ſuch manner as the king 
judge neceſſary. Thus the eſtabliſned law is, that the k 
may prohibjt any of his ſubjects from leaving the real 
a proclamation therefors ne this in general fort 
{a6 


(32) Forte fe. c. 8. 2 Laſt, 186. (4) Co. Lat. 10. 


W Finch, I. 1. | (e) 3 lat. 46 (d 


$ 
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qeeks, by laying an embargo upon all ſhipping in time of ; 
(d), will be equally binding as an act of parliament, | 
keauſe founded upon a prior law, But a proclamation to 
hy an embargo in time of peace upon all veſſels laden with 
bent (though in the time of a public ſcarcity) being con- 
ry to law, and particularly to ſtatute 22 Car. II. c. 13. 
te 2dviſers of ſuch a proclamation and all perſons acting 
nder it, found it neceſſary to be indemnified by a ſpecial 
fof parliament, 7 Geo. III. c. 7. A proclamation for diſ- 

ming papiſts is alſo binding, being only in execution of 
hat the legiſlature has firſt ordained : but a proclamation. 
por allowing arms to papiſts, or for diſarming any proteſtant 
bje&s, will not bind; becauſe the firſt would be to aſſume 
diſpenſing power, the latter a legiſlative one; to the veſting 
either of which in any ſingle perſon the laws of Eng- 
ad are abſolutely ſtrangers, Indeed by the ſtatute 37 
lien. VIII. c. 8. it was enacted, that the king's proclama- 
tons ſhould have the force of acts of parliament; a ſta- 
te, which was calculated to introduce the moſt deſpotic 
hranny ; and which muſt have proved fatal to the liberties | 
Wii this kingdom, had it not been luckily repealed in the 
minority of his ſucceſſor, about five years after (e). | 


IV. Tux king is likewiſe the fountain of honour, of 
pace, and of privilege : and this in a different ſenſe from 
at wherein he is ſtyled the fountain of juſtice ; for here 
cul: is really the parent of them. It is impoſſible that govern- 
nent can be maintained without a due ſubordination of 
Tank ; that the people may know and diſtinguiſh ſuch as are 
kt over them, in order to yield them their due reſpe& and 
belience; and alſo that the officers: themſelves, being en- 
duraged by emulation and the hopes of ſuperiority, may 
le better diſcharge their functions: and the law ſuppoſes, 
bat no one can hs ſo good a judge of their ſeveral merits 
nd ſervices, as the king himſelf who employs them. Tt 
as therefore intruſted with }:im the ſole power of confer- 
Ing dignities and honours, in confidence that he will beſtow 
m upon none, but ſuch a as i deſerve them. And therefore 


(d) 4 Mod. 177, 179. (e) Stat. i Ede. VI. c. 12. 


received by immediate grant from the crown : either 
Preſſed in writing, by writs; or letters patent, as in the c 


ans Wee Rieurs | Bobr 
all degrees of nobility, of knighthood, and other titles 


ations of peers and baronets; or by corporeal inveſtitu 
as in the creation of a ſimple knight. 


Fu ou the ſame principle alſo ariſes the prerogete 
erecting and diſpoſing of offices : for honours and offices 
in their nature convertible and ſynonymons. All of 


-ander the crown carry in the eye of the law an hone K. 
along with them; becauſe they imply a ſuperiority of p; 4 
and abilities, being ſuppoſed to be always: filled: with the , 
that: are moſt able:to.execute them. And, on the oil, 
hand, all honours in their original had duties or offices A 
nexed to them : an earl, comes, was the conſervator er g 
vernor of a county; and a knight, miles, was bound io r 
tend the king in his wars. For the ſame. reaſon therefor; 
that honours are in the diſpoſal of the king, offices oug 0 
to be ſo likewiſe; and as the king may create new tiui , ; 
ſo may he create new offices: hut with this reſtriction, . g. 
he cannot create new offices with wew fees annexed to the a 
nor annex new fees to old offices; for this would be a ne 
upon the ſubject, which cannot be impoſed but by a& WM; 
-parhament (f ). | Wherefore, m 13 Hen. IV. a new off det 
heing created by the king's letters patent for meafun... 
cloths with a fee for the ſame, the letters patent were, ¶ ut 
account of the new fee, revoked and declared void in pal... 
lament. — | nic! 

| | | wh; 

Upon the ſame, or a like reaſon, the king has alſo H hu 

_ prerogative of conferring privileges upon private perlon whi 
Such as granting place or precedence to any of his ſubjean.. 
as ſhall ſeem good to his royal wiſdom: (g) : or ſuch as coy... 
verting aliens, or perſons born out of the king's domino. 
into denizens ; whereby ſome very conſiderable privileg n 
of natural- born ſubjects are conferred upon them. dit rs 
alſo is the prerogative of erecting corporations ; whereby | {is 
number of private perſons are united and knit togeths | 
and enjoy many liberties, powers, and immunities in 1 | 
politic capacity, which they were utterly incapable 0 f 1 


A laſt. 533. | (s) 4 Loſt, 361. | 


9 


uml. Of aliens, denizens, natural- born, and natura - 


la ſubjects, I hall peak more largely in a ſubſequent 
cupter ; as alſo of corporations at the cloſe of this book 
of our commentaries. I now dnl anention them inciden- 
tally, in order to remark the king's prerogative of making 
hem ; which is grounded upon this foundation, that the 
ting, having the ſole adminiſtration of the government in 
tis hands, is the heſt and the only judge, in What capaei- 


tes, with what privileges, and under what diſtinctions, his 


ſeople are beſt qualified to ſer ve, and to act under him. 
A principle, which was carried ſo f ar by the imperial law * 
that it was determined to be the erime of: facrilege; even to 
(oubt whether the prince had appainted proper officers in 
the ſtate (h). "34 : Ty Dit ict! % 184444 1e 27 « Efff 


v. ANOTHER light, in which the laws of England 
conſider the king with regard to domeſtic concerns, is as 
be arbiter of commerce. By commerce, I at preſent mean 
tomeſtic commerce only. It would lead me into too large 
feld, if J were to attempt to enter upon the nature of 
breign trade, its privileges, regulations, and reſtrictions 3 
ud would be alſo quite beſide the purpoſe of theſe com- 
nentaries, which are confined to the laws of England. 
Whereas no municipal laws. can be ſufficient to order and 


{termine the very extenſive and complicated affairs f 


tafic and merchandize; neither can they have a proper 
authority for this purpoſe. For, as theſe, are tranſactions 
carried on between ſuhjects of independent ſtates, the mu- 
ucipal laws of one will not be regarded dy the other. For 
which reaſon the affairs of commerce are regulated by a 
law of their own, called the law merchant or lex.mercatoria, 


which all nations agree in and take notice of. And in par- 


icular it is held to be part of the law of England, whicts 
&cides. the cauſes of merchants by the general rules which 


. b „ e 4 912 - + 
Wtain in all commertial countries; and that often even 


2 . Hm SI of a ov * 11 ini . * 
n matters relating to domeſtic trade, as for inſtance with 


Werd to the drawing, the acceptance, and the transfer, 
finland bills of exchange (1). 
| Y A Ms |  _Wrrw 


| fü Diſtutare de principali judicio non opertet x ſeertegii enim 
of % dubitare an ts digrus fit, quem elegerit imperator. 
9.29, Jo ] Co. Litt, 172. Ld, Raym, 187, 1942, 
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| Pokey the eſtabliſliment of r public rte, or oy 
5 ee and felling, ſuch as markets and fairs, with the tu 


thereunto- belonging. Theſe can only be ſet up by virtue 
the king's grant, or by long and immemorial uſage 


preſcription, which preſuppoſes ſuch a grant (k). The! 


mitation of theſe public reſorts, to ſuch time and ſuch pla 
as may be moſt convenient for the neighbourhood, form 
part of oeconomics, or domeſtic polity; which, conſideri 
the kingdom as a large family, and the king as the maſter 
it, he clearly has a right to 2 51 and order as we pleak 


' SECONDLY, the regulation of weights Fr meaſur 
Theſe, for the advantage of the public, ought to be unive 
_ fally the fame throughout the kingdom; being the gene 
 criterions which reduce all things to the ſame or an equi 


* lent value. But, as weight and meaſure are things in th 
nature arbitrary and uncertain, it is therefore expedi 
chat they be reduced to fome fixed rule or ſtandard : whi 
| ſtandard it is impoſſible to fix by any written law or o 
_ proclamation ; for no man can, by words only, give anotl 
an adequate idea of a foot- rule, or a pound weight. I 
therefore neceſſary to have recourſe to ſome, viſible, palp 
ble, material ſtandard; by forming A compariſon wi 

which, all weights 284 "meaſures may be reduced to'0 
| cit ſize : and the prerogative 'of fixing this Randar 
our antient law veſted in the crown ; as in, Norman 
| belonged to the duke (I). This ſtandard was origin 
kept at Wincheſter ; and we find in the laws of king Edg 
(m), near a century before the c nqueſt, an injunction 
the one meaſure, which was Ts at Win cheſter, Should 
obſerved throughout the realm. Moſt n nations hand: reg 


10 tr * 1 


(k) 2 Inſt. 220. | 1 00 Gr. chen . 16 
(m) cap, 8, Fo ; | n 


n V kasse. . 


ud the ſtandard of meaſures of length by compariſon 
ih the parts of the human body; as the palm, the hand, 

te (pan, the foot, the cubit, the ell, (ulna, or arm) the pace, 
nd the fathom. But, as theſe are of different dimenſions 
n men of different proportions, our antient hiſtorians (n) 
aform us, that a new ſtandard of longitudinal meaſure was 
icertained by king Henry the firſt; who commanded that 
the u114 or antient ell, which anſwers to the modern yard, 
kould be made of the exact length of his own arm. And, 
ne ſtandard of meaſures of length being gained, all others 
xe eaſily derived from thence ; thoſe. of greater length | 
by multiplying, thoſe of leſs by ſubdividing, that original 
ndard. Thus, by the ſtatute called compoſitio ulrarum et 
perticarum) five yards and a half make a perch ; and the 
jad is ſubdivided into three feet, and each foot into twelve 
nches ; which inches will be each of the length of three 
grins of barley. Superficial meaſures are derived by 
hquaring thoſe of length ; and meaſures of capacity by. cub- 
ng them. The ſtandard of weights was originally taken 
from corns of wheat, whence the loweſt denomination of 
weights we have is ſtill called a grain; thirty two of which 
e directed, by the ſtatute called compo/itio menſurarum, to 
compoſe a penny weight, whereof twenty make an ounce, 
twelve ounces a pound, and ſo upwards. And upon theſe 
principles the firſt ſtandards were made; which, being ori- 
zinally ſo fixed by the crown, their . regylitions 
have been generally made by the king in parliament. Thus, 
under king Richard I. in his parliament holden at Weſtmin- 
ter, J. D. 1197, it was ordained that there ſhould be only 
me weight and one meaſure throughout the kingdom, and 
that the cuſtody of the aſſiſe or Aandard of Welthits and 
meaſures ſhould be committed to certain per ſons in cvery 
aty and borough (o); from whence the antient office of 
tte king's aulnager ſeems to have been derived, whoſe duty | 
t was, for a certain fee, to meaſure all cloths made for ſale, 
ill the office was aboliſhed ty _ n 11 & 12 W. III. 


5 N ; mY 20. | 


AY Will, Malmfh, - in wits "Den: J. Spelm. Hen. V apud Wil- 
dy 299 . "Mp (0) Hoved, Matth. Paris... 


G7 ac ee is > cuſtom with the! multitude, | 
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c. 20. In king John's time this ordinance of king Richy 
was frequently diſpenſed with for money (p); which oe 
caſioned a proviſion to be made for inforcing it, in the ore! 
charters of king Jak an his ſon (q). Theſe Origin! 
ſtandards were called Fondis regis (1), and menſura dro | 
regis (s); and are directed by a variety of ſubſequent fu 
tutes to be kept in the exchequer, and all weights au 

meaſures to be made conformable thereto (t). But a8 
Edward Coke obſerves (u), though this hath ſo often 
authority of parliament been enacted, yet it could neyerh 


| THIRDLY; as money is the medium. of commerce, it 
the king s prerogative, as the arbiter of domeſtic commer 
to give it authority or make it current. Money is an un 
verſal medium or common ſtandard, by compariſon vii 
which the value of all merchandize may be aſcertained An 
it is a ſign, which repreſents the reſpective values of: 
commodities. Metals are well calculated for this ſign, b 
eauſe they are durable and are capable of many ſubdiviſion 
and a precious metal is ſtill better calculated for this p 
poſe becauſe it is the moſt portable. A metal is allo ff" 
moſt proper for a common meaſure, becauſe it can eaſily Wi 
reduced to the ſame ſtandard in all nations: and every pe uth 
_ ticular nation fixes on it its own impreſſion, that the weigh 
and ſtandard (wherein. conſiſts the intrinſic value) may bo 
de known by inſpection only: | 


As the quantity of precious 2541105 increaſes, that is, Jett 
more of them there is extracted from the mine, this uni n, 
ſal medium or common ſign will ſink in value, and grow |l . 
precious. Above a thouſand millions of bullion are ca 


lated to N been imported into Europe from Amer 
; wu 


7 bo) Hoved, A. D. 1207. 0a) 4 Hes 3. ©, 25, ill 
(r) Plac. 36 Ew. J. apud Cowel's laterpr. tit. 2 «a WTR 
(s) Fle?. 2. 12. v 
(t) 14 Edw. HF, fl. 1c. 12. 26. Edw. III. ſt. 5. c. 10, 16! nc 

2. C. 3. 8 Hen. VI. c..g. 11 Hen, VI. c. 8. 11 Hen, VII. e y h. 

22 Car, II. c. 8. (u) 2 lift. 41. 
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«kin les than three centuries; and the quantity 1s daily 
ceafing. The conſequence is, that more money muſt be 
en now for the ſame commodity than was given an hun- 
ed years ago. And, if any accident was to diminiſh the 

quantity of gold and ſilver, their value would proportion- 

ly riſe. A horſe, that was formerly worth ten pounds, 
now perhaps worth twenty; and, by any failure of eur- 
mt ſpecie, the price may be reduced to what it was. Vet 


han another: for, if the metal which conſtitutes the coin 
3 formerly twice as ſcarce as at preſent, the commodity 
uus then as dear at half the price, as now it is at the whole; 


Tx coining of money is in all ftates the act of the ſo- 
reign power; for the reaſon juſt mentioned, that its va- 
he may be known on inſpection. And with reſpect to 
onage in general, there are three things to be conſidered 
herein ; the materials, the impreſſion, and the denomina- 
mn, „ | 


Wirz regard to the materials, fir Edward Coke lays it 
bun (w), that the money of England mult either be of 
wld or ſilver 3 and none other was ever iſſued by the royal 
uhority till 1672, when copper farthings and half. pence 
ere coined by king Charles the ſecond, and ordered by 
rroclamation to be current in all payments, under the ya- 
ke of ſix-pence, and not otherwiſe. But this copper coin 
not upon the ſame footing with the other in many re- 
hefts, particalarly with regard to the offence. of counter-' 
king it. 


As to thefimpreffion, the ſtamping thereof is the un- 

weſtionable prerogative of the crown: for, though divers 
libops and monaſteries had formerly the privilege of coin- 
I's money, yet, as ſir Matthew Hale obſerves. (x), this was 
limally done by ſpecial grant from the king, or by, preſcrip- 
in which ſuppoſes one; and therefore was derived from, 
nd not in derogation of, the royal prerogative. Beſides that 
ley had only the profit of the coinage, and not the power 

FT ETOP 
6) 2 Inſt, 377. (x) 1 Hiſt, P. C. 191 


«the horſe in reality neither dearer nor cheaper at one tine 


of inſtituting either the e or me 
had uſually the ſtamp ſent them from the exchequer, 
ay Tur denomination, or the. wala for which the coir 
to. paſs current, is likewiſe in the breaſt of the king ; 
if any unuſual pieces are coined, that value muſt be af 
| tained, by proclamation. - In order to fix the value, 
weight and the finenefs of the metal are to be taken 
conſideration together. When a given weight of gold 
ſilver is of a given fineneſs, it is then of the true ſtand; 
and called ſterling metal; a name for which there are 
rious reaſons given (y), but none of them entirely ſatist 
tory. And of this ſterling metal all the coin of the ki 
dom muſt me made, by the ſtatute 25 Edw. III. c. I;. 
that the king's prerogative ſeemeth not to extend to the 
baſing or enhancing the value of the coin, below or a 
the ſterling value (z): though fir Matthew Hale (a) app 
to be of another opinion. The king may alſo, by his 
clamation, legitimate foreign coin, and make It «cur 
here; declaring at what value it ſhall be taken in 
ments (b). But this, I apprehend, ought to be by com 
riſon with the ſtandard of our own coin; otherwiſe 
conſent of parliament will be neceſſary, There 1 is at 
ſent no ſuch legitimated money; Portugal coin being « 
current by private conſent, ſo that any one who pleaſes 
refuſe to take it in payment. The king may alſo at 
time decry, or cry down, any coin of the kingdom, 
1 make it no longer current (). 
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22 Tur King is, tatty, conſidered by the laws of 
land as the head and ſupreme governor of the nat 
church. 


To enter into the reaſons upon which this preragat 

founded is matter rather of divinity than of law. I 
therefore only obſerve that by ſtatute 26 Hen. VIII. c 
I (reciting aged the or, $ majeſty Ns and Fe u 


10 4 
) 1 
bra 


. to tg loft; 6 
( }'Spelm: GloCl, 20J-- Sis (2) 2 
(a) 1 Hal. P. C. 194, (b) Bid. 197. le) Mit 


'++ to be the ſupreme head of the church of England; 
a o had been recognized by the clergy of this kingdom 


ted the only ſupreme head in earth of the church of 


realm, as well the title and ſtile thereof, as all juriſ- 
ions, authorities, and commodities, to the ſaid dignity of 
reme head of the church appertaining. And another 
ute to the ſame purport was made, 1 Eliz. c. 1. | 


[x virtue of this authority the king convenes, prorogues, 


mocations. This was an inherent prerogative of the 
won, long before the time of Henry VIII. as appears by 
e ſtatute 8 Hen, VI. c. 1. and the many authors, both 
wers and hiſtorians, vouched by fir Edward Coke (d). 


myocation from making or putting in execution any ca- 
bns repuznant to the, king's prerogative, or the laws, cuſ- 
ms, and ſtatutes of the realm, was merely declaratory of 
e old common law (e): that part of it only being new, 
lich makes the king's royal aſſent actually neceſſary to the 


nod, in England, differs conſiderably in its conftitution 
om the ſynod of other chriſtian Kingdoms: theſe conſiſt- 
g wholly of biſhops 3 whereas with us the convocation 
the miniature of a parliament, wherein the archbiſhop 
tides with regal ſtate 3 the upper houſe of biſhops repre- 
nts the houſe of lords; and the lower houſe, compoſed of 
preſentatives of the ſeveral dioceſes at large, and of each 
ticular chapter therein, reſembles the houſe of commons 
th its knights of the ſhire and burgeſſes (f). This con- 
ſution is ſaid to be owing to the policy of Edward I; who 
ere / at one and the ſame time let in the inferior clergy 


last. 322, 323. (e) 12 Rep. 72. 


n the diet of Sweden, where the eccleſiattic: form one of 


E branches of the legiſlature, the chamber of the clergy re- 
des the convocation: of England, It is compoſed of the 
dos an! 'uperintendants ; and allo of deputies, one of which 
oſen 90 every ten fariſhes or rural deaary. Mod. Un. Hiſt, 
Il. 18. 5 | 
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heir convocation) it is enacted, that the king ſhall be 


gland, and ſhall have, annexed to the imperial crown of 


ins, regulates, and diſſolves all eccleſiaſtical ſynods or 


that the ſtatute 2 5 Hen. VIII. c. 19. which reſtrains the 


lidity of every canon. The convocation or eccleſiaſtical 
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to the privilege of forming eccleſiaſtical tris, ( 
before they had not) and alſo introduced a method of 
8 ing cee nee by n of n 


; "fans: this prajogative alſo, of being the head of 

2 church, ariſes the king's right of nomination to vacant 
| + ſhopricks, and certain other eccleſiaſtical | preferm 

on which will more properly be conſidered when we com 

treat of the clergy. I ſhall only here obſerve, that 

now done in eee 16 aa the ſtatute by 4 * VIII 

20. 


)1 


1 head of . the he is » likewiſe the 
vd in all eccleſiaſtical cauſes; an appeal lying ultim; 
to him in Chancery from the ſentence of every eccleſaſ 
judge: which right was reſtored to the crown by & 

25 Hen. VIII. c. 19. as will more fully be ſhewn heresfff 


| (e) Gi.b, bi. of exch, c. 1. 95 


of Peso Ns. 


CHAPTER THE EIGHTH. 


r ras KING's REVENUE. 


AVING, in the preceding chapter, conſidered at 
large thoſe branches of the king's prerogative, which 
tribute to his royal dignity, and conſtitute the execu- 
x power of the government, we proceed now to examine 
| king's fi/cal prerogatives, or ſuch as regard his reve- 
e which the Britiſh conſtitution hath veſted in the royal 


wer: being a portion which each ſubjeR contributes of 
j property, in order to ſecure the remainder. 


Tals revenue is either ordinary, or extraordinary, The 
gs ordinary revenue is ſuch, as has either ſubſiſted time 
it of mind in the crown; or elſe has been granted by 
rlamer,t, by way of purchaſe or exchange for ſuch. of 
| king's inherent hereditary revenues, as were found in- 
menient to the ſubject. 


Wren I fay that it has ſubſiſted time out of mind in 


tual poſſeſſion of the whole of this revenue. Much (nay, 
greateſt part) of it is at this day in the hands of ſub- 
its; to whom it has been granted out from time to time 
he kings of England: which has rendered the crown in 
e meaſure dependent on the people for its ordinary ſup- 
t and ſubſiſtence. So that I muſt be obliged to recount, 
part of the royal revenue, what lords of manors and 


other 


ron, in order to ſupport his dignity and maintain his 


crown, I do not mean that the king is at preſent in the 
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other ſubjects frequently look upon to be their own a | 
tute rights; | becauſe they are and have been veſted in 
and their anceſtors for ages, though in reality origin 
derived from the grants of our antient princes, 


I. THe firſt of the king's ordinary revenues, ud 
ſhall take notice of, is of an eccleſiaſtical Kind; (as are 
the three ſucceeding ones) viz. the cuſtody of the tempo! | 
ties of biſhops : by which are meant all the lay reren 
lands, and tenements (in which is included his bard 
which belong to an archbiſhop's or biſhop's ſee. Andi 
upon the vacancy of the biſhoprick are immediately er fl 
right of the king, as a conſequence of his prerogi iel 
in church matters: whereby he is conſidered as the fou 
of all archbiſhopricks and biſhopricks, to whom dui" 
the vacancy they revert, And for the ſame reaſan, 
fore the diſſolution of abbeys, the king had the cuſtod 
the temporalties of all ſuch abbeys and priories as wer. 
royal foundation (but not of thoſe founded by ſubjecs MP *' 
the death of the abbot or prior (a). Another reaſon 
allo be given, why the policy of the law hath veſted 
cuſtody in the king; becauſe, as the ſucceſſor 1s not kno 
the lands and poſſeſſions of the ſee would be liable to 
and devaſtation, if no one had a property therein. Th 
fore the law has given the king, not the temporalties th 


ſelves, but the caſtody of the temporalties, till ſuch tin 
a ſucceſſor js appointed; with power of taking to tin 
all the intermediate profits, without any account e 
| ſucceſſor ; and with the right of preſenting (which the ere 
very frequently exerciſes) to ſuch benefices and other! 
ferments as fall within the time of vacation (b). TA. 
venue is of ſo high a nature, that it could not be 21200]; 
out to a ſubje&, before, or even after, it accrued : 
now by the ſtatute 15 Edw. III. it. 4. c. 4 * 5. the! 
may, after the vacancy, leaſe the temporalties to the 6 
and chapter; ſaving to himſelf all ad vowſons, eſcheats, iro 
the like. Our antient kings, and particularly William | 
fus, were not only remarkable for keeping the Moe” 


(a) 2laft, 55. (08) Stat, 17 Edw. II. e. 24. F.. 
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gie vacant, for the ſake of enjoying the temporalties, 
ald committed horrible waſts on the woods and other 
of the eſtate; and, to crown all, would never, when 
fe was filled up, reſtore to the biſhop his temporalties 

zin, unleſs he purchaſed them at an exorbitant price. To 
medy which, king Henry the firſt (c) granted a charter at 
beginning of his reign, promiſing neither to ſell, nor 
{to farm, nor take any thing from, the domains of the 
urch, till the ſucceſſor was inſtalled. And it was made 
col the articles of the great charter (d), that no waſte _ 
bull be committed in the temporalties c of biſhopricks, nei- 
r ſhould the cuſtody of them be ſold.” The fame is or- 
lined by the ſtatute of Weſtminſter the firſt (e); and the 
tute 14 Edw. III. ſt. 4. c. 4. (which permits, as we Þave 
1, a leaſe to the dean and chapter) is ſtill more explicit 
prohibiting the other exactions. It was alſo a frequent 
hue, that the king would for trifling, or no cauſes, ſeile 
temp oralties of biſbops, even during their lives, into 
þ own hands: but this is guarded W by ſtatute 1 
lu. III. ſt. 2. c. 2. | 


Tuls revenue of the king, which was formerly very 
nderable, is now by a cuſtomary indulgence almoſt re- 
ed to nothing: for, at preſent, as ſoon as the new biſhop 
conſecrated and confirmed, he uſually receives the reſtitu- 
in of his temporalties quite entire, and untouched, from 
e king; and then, and not ſooner, he has a fee ſimple in 
k biſhoprick, and may maintain an action for the pro- 


f). 


Il. The king is entitled to a corody, as the law calls it, 
it of every biſhoprick : that is, to ſend one of his chap- 
5 sto be maintained by the biſhop, or to have a penſion 
oed him till the biſhop promotes him to a benefice (g). 
lis is alſo in the nature of an acknowlegement to the king, 
founder of the ſee ; ; ſince he had former!y the ſame_ 
dy or penſion from ere abbey or priory of royal 
foundation. 


| 
' 

ſe) Matth. Pati. | (d) 9 Hen. ui. N e. | 5 3 | | 
| 


e) 3 Edw. J. | 
9 b. 8 bets (f) Cc. I 67. Tm 
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foundation. Tri is, 1 apprebend, now fallen in int tou! 
uſe; though fir Mattthew, Hale ſays (b), that it is dy 


common right, and that no e will diſcharge | 


III. Tre 3 alfo, (as was formerly obſerved) (i)is 
titled to all the tithes ariſing in extraparochial places 
though perhaps it may be doubted how far this article 

well as the laſt, can be properly reckoned a part of 
king's own royal revenue; fince a corody ſupports only 
chaplains, and theſe e. tithes are held unde 
implied truſt, that the king will W them fo 


good of the. clergy in general. 


IV. Tue next branch conſiſts in FE firſt fruits, 
tenths, of all ſpiritual preferments in the N z'bo 
which I ſhall conſider Lal 


Tusk were originally a part of ha papal uſurpat 
over the clergy of this kingdom; firſt introduced by! 
dulph the pope's legate, during the reigfts of king 
and Henry the third, in the ſee of Norwich; aud afterw 
attempted to be made univerſal by the popes Clement 
and John XXII. about the beginning of the fourteenth ir: 
tury. The firſt-fruits, primitiae, or annates, were tie den. 
year's whole profits of the ſpiritual preferment, accot 
to a rate or walor made under the direction of pope Inn 
IV. by Walter biſhop of Norwich in 38 Hen. III. and 
terwards advanced in value by commiſſion from pope tu 
cholas III. A. D. 1292, 20 Ed. I. (1) ; which val 
of pope Nicholas is ſtill preſerved in the exchequer{ 
The tenths, or decimae, were the tenth part of the at 
profit of each living by the ſame valuation; which . 
claimed by the holy ſee, under no better pretence tn 
ſtrange mi ſapplication of that precept of the Levitical 
vrhich· directs (n), „ that the Levites ſhould offer bel 
e part of their tithe as a W to the Lorh 


e (eur Alt - — 


(h) Notes 400 F. N. B. above cited. (i) * 113. 
(k) 2 Ind. 647. () F. N. B. 
(m) 3 loſt. 154. 5 1 Nowb: nil 
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eit to Aaron the high oric. ” But this claim of the | 
* with vigorous veſiſtance from the Engliſh parlia- 

i and a variety of acts were paſſed to prevent and 
5 5 it, particularly the ſtatute 6 Hen. IV. c. 1. Which 
+2 horrible miſchief and damnable cuſtom. But the 
th clergy, blindly devoted' to the will of a foreign masz ; 
il kept it on foot; ſometimes more ſecretly, ſomes . 
ks more openly and avowedly : fo that, in the reign of 
VIII. it was computed, that in the compaſs af Wy” 
90000 ducats had been ſent to Rome for firſt-fruits _ 
„ And, as the clergy exprefled this willingneſs to con- 
te ſo much of their income to the head of the church, 
as thought proper (when in the ſame reign the papal 
r was aboliſhed, and the king was declared the head 
te church of England, to annex this revenue to the 
1; which was done by ſtatute 26 Hen, VIII. c. 3. (con- 
Aby ſtatute 1 Eliz. c. 4.) and anew valor beneficiorum 
then made, by which the f are at preſent rated. 


5 


theſe laſt- mentioned Ratutes all vicarages under ten 
ds a year, and all rectories under ten marks, are diſ. 
red from the payment of firft-fruits: and if, in ſuch 
as continue chargeable with this payment, the in- 
bent lives but half a year, he ſhall pay only one quar- 
f his firſt-fruits ; if but one whole year, then half of 
1; if a year and a half, three quarters; and if two 
„ then the whole; and not otherwiſe. Likewiſe. by 
ute 27 Hen. VIII. c. 8. no tenths are to be paid for 
iſt year, for then the firſt-fruits are due: and by other 
ts of queen Anne, in the fifth and ſixth years of her 
, if a benefice be under fifty pounds fer annum clear 
value, it ſhall be EA of the payment of _ 
Fand tenths, 


kvs the nebel clergy, being, wy the criminal ligen 
fir popiſh predeceſſors, ſubjected at firſt to a foreign 
an, were afterwards, when that yoke was ſhaken off, 
alike miſzpplication of their revenues, through the 
ous diſpoſition of the then reigning monarch : till at 
the picty of queen Anne reſtored to the church what 
| had 


* 
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in being, the ſame term of three lives or thirty one yea 
that is, where there is a ſubſiſting leaſe, of which there 
"twenty years ſtill to come, the king cannot grant a fut 
intereſt, to commence after the expiration, of the form 


1 
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had beck thus indirectly taken from it. This ſhe did, 
by remitting the tenths and firſt-fryits_ entirely; but,! 
ſpirit of the trueſt equity, by applying theſe fuperfluiti 
the larger benefices to make up the deficiencies of the ſmal 
And to this end ſhe granted her royal charter, which 
confirmed by the ſtatute 2 Ann. c. 11. whereby all the 
venue of firſt- fruits and tenths is veſted in truſtees for e. 
to form a perpetual fund for the augmentation of poor 
ings. This is uſually called queen Anne's bounty: v. 
has been ſtill farther regulated by ſubſequent ſtatutes (0 


v. Tur next branch of the king's ordinary reve 
(which, as well as the ſubſequent branches, is of az 
temporal nature) conſiſts in the rents and profits of the 
meſne lands of the crown. Theſe demeſne lands, ter; 
dominicales regis, being either the ſhare reſerved to 
crown at the original diſtribution of landed property, 
ſuch as came to it afterwards by forfeitures or other me 
were antiently very large and extenſive ; comprising 
vers manors, . honors, and lordſhips ; the tenants of wh 
had very peculiar privileges, as will be ſhewn in the ſeco 
book of theſe commentaries, when we ſpeak of the ten 
in antient demeſne. At preſent they are contracted wit 
a very narrow compaſs, having been almoſt entirely grant 
away to private ſubje&ts. This has occaſioned the par 
ment frequently to interpoſe ; and, particularly, after ki 
William III. had. greatly impoveriſhed-the crown, an 
paſſed (p), whereby all future grants or leaſes: from 
crown for any longer term than thirty one years, or thi 
lives are declared to be void; except with regard to hou 
which may be granted for fifty years. And no reverſion: 
leaſe can be made, ſo as to exceed, together with the ek 


for any longer term than eleven years. The tenant m 


(o) 5 Ano. c. 23. 6 And. c. 5. Ges. L. Ai hte 3 Ces on 
C, 10. | (p) 1 Aan. ft, 1. c. 7. 
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be made liable to be puniſhed for committing waſte 3 
ite uſual rent muſt be reſerved, or, where there has 
jh een rent, one third of the clear yearly yalue (0. 
misfortune is, that this act was made too late, after 
uf every valuable poſſeſſion of the crown had been 
ted away for ever, or elſe upon very long leaſes ; but 
be of benefit to poſterity, when thoſe leaſes come to 


l HrTHER might have been referred the advantages 
a were uſed to ariſe to the king from the profits of 
military tenures, to which moſt lands in the kingdom 
| ſubject, till the ſtatute 12 Car. IT. c. 24. which in a 
x meaſure aboliſhed them all: the explication of the 
of which tenures muſt be referred to the ſecond book 
eſe commentaries. Hither alſo might have been re- 
| the, profitable prerogative of purveyance and pre- 
on: which was a right enjoyed by the crown of huy- 
p proviſions and other neceſſaries, by the intervention 
tte king's purveyors, for the uſe of his royal houſhold, 
appraiſed valuation, in preference to all others, and 
| without conſent of the owner; and alſo of forcibly 
ſing the carriages and horſes of the ſubject, to do the 
7s buſineſs on the public roads, in the conveyance of 
ter, baggage, and the like, however inconvenient to the 
riefor, upon paying him a ſettled price. A preroga- 
which prevailed pretty generally throughout Europe, 
ls the ſcarcity of gold and filver, and the high valua- 
| of money conſequential thereupon. | In thoſe early 
the king's houſhold (as well as thoſe of inferior lords) 
ſupported by ſpecific renders of corn, and other vic- 
u from the tenants of the reſpective demeſnes; and 
was alſo a continual market kept at the palace gate to 
ih viands for the royal uſe (r). And this anſwered all 
ls, in thoſe ages of ſimplicity, ſo long as the king's 
continued in any certain place. But when it removed 
Me part of the kingdora to another (as was formerly | 
W very 
lu like manner, by the civil law, the inherit vnces or fundi 


"males of the imperial crown could not be alienated, but 
el to farm. Cod, J. 11. f. 61. (r) 4 Inſt. 273. 
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the unuſual demand ſhould raiſe them to an exorbitant p 


- right of pre-emption and purveyance : but this revenue *. 


f 
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very frequently done) it was found neceſſary to feng. 
veyors beforehand, to get together a ſufficient quantit 
proviſions and other neceſſaries for the houſhgld ; ang, 


the powers before-mentioned were veſted in theſe pur 
ors: who in proceſs of time very | greatly abuſed 
authority, and became a great oppreſſion to the ſubj 
though of little advantage to the crown ; ready mone 
open market (when the royal reſidence was more peri 
nent, and ſpecie began to be plenty) being found upon 
perience to be the beſt proveditor of any. Wherefore 
degrees the powers of pur veyance have declined, in fore 
countries as well as our own; and particularly were abo 
ed in Sweden by Guſtavus Adolphus, towards the begin 
of the laſt century (r). And, with us in England, ha 
fallen into diſuſe during the ſuſpenſ oi of monarchy, 
Charles at his reſtoration conſented, by the ſame ſtatute 
reſign intirely theſe branches of his revenue and pow 
and the parliament, in-part of recompenſe, ſettled on 
his heirs, and ſucceſſors, for ever, the hereditary exci 
fifteen pence fer barrel on all beer and ale ſold in theki 
dom, and a proportionable. ſum for certain other liqu 
So that this hereditary exciſe, the nature of which ſhal 
farther explained in the ſubſequent part of this chapter, 1 
forms the ſixth branch of his majeſty's ordinary reven 4 


VII. A sEveNnTH branch might alſo be computes 
have ariſen from wine licences : or the rents payable tc 
crown by ſuch perſons as are licenſed to ſel] wine by le 
throughout England, except in a few privileged pa: 
Theſe were firſt ſettled on the crown by the ſtatute 12 unn 
II. c. 25. and, together with the hereditary exciſe, mad ers, 
the equivalent in value for the loſs ſuſtained by the p bece 
gative in the abolition of the military, tenures, ana ſs, 1 


aboliſhed by the ſtatute 30 Geo. IT. c. 19. and ana 
ſum of upwards of 7000 l. fer annum, iſſuing out 0 


new ſtamp duties impoſed on wine · licences, was ſettle * 
the crown in its ſtead, EY : 
| | VIII. 


(e) Mod, Un. Hifl. xxxiil zac 
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Fi. Ax eighth branch of the king's ordinary revenue 
ally reckoned to conſiſt in the profits ariſing from his 
ts, Foreſts are waſte grounds belonging to the king, 
| jenihed with all manner of beaſts of chaſe or venary ; 
ich are under the king's protection, for the ſake of his 
l recreation and delight: and, to that end, and for pre- 
mtion of the king's game, there are particular laws, 
leges, courts and officers belonging to the king's 
ts; all which will be, in their turns, explained in the 
kequent books of theſe commentaries. What we are 
to conſider are only the profits ariſing to the king 
m hence; which conſiſt principally in amercements or 
6 |evied for offences againſt the foreſt-laws. But as 
if any, courts of this kind for levying amercements 
hare been held ſince 1632, 8 Car. I. and as, from the 
jount given of the proceedings in that court by our hiſ- 
ts and law books (t), nobody would now with to ſee 
m again revived, it is needleſs (at leaſt i in this red to 
the this eq any our: 


IK, Tus profits ariſing from the king? 8 2 courts 
I iuftice make a ninth branch of his revenue. And theſe 
if not only in fines impoſed upon offenders, forfeitures 
rognizances, and amercements levied upon defaulters; 
allo in certain fees due to the crown in a variety of legat 
ners, as, for ſetting the great ſeal to charters, original 
ts, and other forenſie proceedings, and for permitting fines 
tt levied of lands in order to bar entails, or otherwiſe to 
fire their title. As none of theſe can be done without 
immediate intervention of the king, by himſelf or his 
cers, the law allows him certain perquiſites and profits, 

arecompenſe for the trouble he undertakes for the public. 
hee, in procels of time, have been almoſt all granted out 
Fate perſons, or elſe appropriated to certain particular 
: { that, though our Jaw-proceedings are ſtill loaded 
Fo, J. IN with 


0 Roger North, in bis life of lord ba North, (43, 44.) 
ons an eyre, or iter, to have been held ſouth "of Trent 
Lifter the reſtoration ; but I have met with no report of its 
Keedings, © (8k) 1 Jones, 267 ——298, 
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with their payment, very little of them is no returned i 
the king's exchequer; for a part of whoſe royal maintenar 
they were originally intended. All future grants of th. 
however, by the ſtatute x Ann. |. 2. c. 5. are to endure 
no longer time than the prince's life who grants then, 


X. A TENTH branch of the king's ordinary revenue, f 
to be grounded on the conſideration of his guarding: 
protecting the ſeas from pirates and robbers, is the right 
royal fiſb, which are whale and ſturgeon : and theſe, wil 
either thrown aſhore, or caught near the coaſts, are 
property of the king, on account (v) of 'their ſuperior 
cellence. Indeed our anceſtors ſeem to have entertaine 
very high notion of the importance of this right ; it he 
the prerogative of the kings of Denmark and the du 
of Normandy (u) ; and from one of theſe it was proba 
derived to our princes, It is expreſsly claimed and allo 
in the ſtatute de praerogativa regis (w): and the moſt a; 
treatiſes of law now extant make mention of it (x); tho 
they ſeem to have made a diſtinction between whale andi 
geon, as was incidentally obſerved in a former chapter (j 


XI.ANOTHER maritime revenue, and founded partly i 
the ſame reaſon, is that of ſhipwrecks; which are alſo 
clared to be the king's property by the ſame prerogative | 
17 Edw. II. c. 11. and were ſo, long before, at the cot 
mon law, It is worthy obſervation, how greatly the | 
of wrecks has been altered, and the rigour of it gradu 
ſoftened, in favour of the diſtreſſed proprietors. Wirt 
by the antient common law, was where any ſhip n 
loſt at ſea, and the goods or cargo were thrown upon 
land; in which caſe theſe goods, ſo wrecked, were 
| judged to belong to the king; for it was held, that, by! 
loſs of the ſhip, all property was gone out of the orig 
owner (2). But this was undoubtedly adding ſorrow tol 


row, and was conſonant neither to reaſon nor human 
Wich 


(v) Plowd. 318. (u) Stiernh. de jure Succnum, J. 2. 6 
Gr. Couſtum. cap. 17. (w) 17 Edw. II. c. uh. 

(x) Bracton. J. 3. c. 3. Britton. c. 17. Fleta. J 1. 6, 45 of 

(y) ch. 4. pag. 223. (z) Br. & St. d. 2. & 51. 
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Wherefore it was firſt ordained by king Henry I. that if 
ny perſon eſcaped alive out of the ſhip it ſhould be no 
wreck(a) ; and afterwards king Henry II. by his charter(b), 
%clared, that if on the coaſts of either England, Poictou, 
Oleron, or Gaſcony, any ſhip ſhould be diſtreſſed, and either 
nan or beaſt ſhould eſcape or be found therein alive, the 
$ ſhould remain to the owners, if they claimed them 
within three months; but otherwiſe ſhould be efteemed a 
wreck, and ſhould belong to the king, or other lord of the 
franchiſe. This was again confirmed with improvements 
by king Richard the firſt ; who, in the ſecond year of his 
reign (c), not only eſtabliſhed theſe conceſſions, by ordaining 
that the owner, if he was ſhipwrecked and eſcaped, * ozmes 
« res ſuas liberas et quietas haberet,”” but alſo, that, if he 
periſhed, his children, or in default of them his brethren and 
ters, ſhould retain the property; and, in default of bro- - - 
ther or ſiſter, then the goods ſhould remain to the king (d). 
And the law, ſo long after as the reign of Henry III. ſeems 
ſtill to have been guided by the ſame equitable proviſions, 
For then if a dog (for inſtance) eſcaped, by which the owner 
might be diſcovered, or if any certain mark were ſet on the 
goods, by which they might be known again, it was held to 
be no wreck (e). And this is certainly moſt agreeable to 
reaſon ; the rational claim of the king being only founded 
upon this, that the true owner cannot be aſcertained, But 
ifterwards, in the ſtatute of Weſtminſter the firſt (f) the 
law is laid down more agreeable to the charter of king Hen- 
ry the ſecond : and upon that ſtatute hath ſtood the legal 
dotrine of wrecks to the preſent time, It enacts, that if 
any live thing eſcape (a man, a cat, or a dog; which, as in 
Brafton, are only put for examples) (g), in this caſe, and, 
33 it ſeems, in this caſe only, it is clearly not a legal wreck : 


| N 2 ; ; but. 
(a) Spelm. Cod. apud Wilkins. 30. (b) 26 May. A. D. 
1174 1 Rym. Feed. 36. (e) Rog. Hoved. in Ric. I. 


\ (9) In like manner Conſtantine the great, finding that by the 
imperial law the revenue of wrecks was given to the prince's 
irealury or fiſcus, reſtrained it by an edict (Cod. 11. f. 1.) and 
ordered them to remain to the owners; adding this humane ex- 
poſtulation, „ Nuod enim jus babet fiſcus in aliena calamitate, ut 
"dere tam hai, compendium ſectetur? ? (e) Bract. J. 3. c. 3. 
(f) 3 Edw, I. c. 4. (8) Flet. J. 1. c. 44. 2 Inſt. 167. 


af 
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but the ſheriff of the county is bound to keep the goods x 
year and a day (as in France for one year, agreeably to the 
maritime laws of Oleron (h), and in Holland for a year and 
an half) that if any man can prove a property in them 
either in his own right or by right of repreſentation 00 
they ſhall be reſtored to him without delay ; but, if no 
ſuch property be proved within that time, they then ſal 
be the king's. If the goods are of a periſhable nature, the | 
' ſheriff may ſell them, and the money ſhall be liable in their 
ſtead (k). This revenue of wrecks is frequently granted i 
out to lords of manors, as a royal franchiſe; and if any Wl * 
one be thus entitled to wrecks in his own land, and the 
king's goods are wrecked theron, the king may claim then Wl © 
at any time, even after the year and day (I). 


IT is to be obſerved, that, in order to conſtitute a legal 


eureck, the goods muſt come to land. If they continue at 
ſea, the law diſtinguiſhes them by the barbarous and uncouth | 
appellations of jerſam, fotſam, and ligan. Jetſam is where II 


goods are caſt into the ſea, and there ſink and remain under 
water: flotſam is where they continue ſwimming on the " 
ſurface of the waves: ligan is where they are ſunk in the 
ſea, but tied to a cork or buoy, in order to be found again 

(m). Theſe are alſo the king's, if no owner appears to 
claim them; but, if any owner appears, he is entitled to 

recover the poſſeſſion. For even if they be caſt overboard, 

without any mark or buoy, in order to- lighten the ſhip, 1 
the owner is not by this act of neceſſity conſtrued to have BY . 
renounced his property (n): much leſs can things ligan be 
ſuppoſed to be abandoned, ſince the owner has done all in 
his power, to aſſert and retain his property. Theſe three 
are therefore accounted ſo far a diſtin thing from the for- 15 
mer, that by the king's grant to a man of wrecks, things ho 


jetſam, flotſam, and ligan will not paſs (o). for 
. Mm ; Fo: BG | 
WRECKS, Wh 

g | | 41 ter 

. E fel 

h) F. 28. (i) 2 Inſt. 168. (Kk) Plowd. 166. | 

00 Siet 168. Bro. Abr. tit. Wreck, (m) x Rep. 106, 26 


(n) Quade enim res in tempeſtute, levandae navis cauſa, ny 
bae don orum permanent. Ng palam eft, eas nin ec du off 


uod guis bab. re nit. Inſt. 2.1. § 48, (o) 5 Rep, ich | 
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uescxs, in their legal acceptation, are at preſent not 
| rery frequent: it rarely hap Ppening that every living crea- 


great chance, ſince the improvement of commerce, navigati- 
n, and correſpondence, but the owner will be able to aſſert 
tis property within the year and day limited by law. And 
in order to preſerve this property entire for him, and if 


jery humane regulations; in a ſpirit quite oppoſite to thoſe 
ſrage laws, which formerly prevailed in all the northern re- 


i on the coaſts of the Baltic ſea, permitting the inhabit- 
ants to ſeize on whatever they could get as lawful prize; 
or, as an author of their own expreſſes it, in naufragorum 
@ niſeria et calamitate tanguam vultures ad praedam cur- 
"rere(p).” For by the ſtatute 2 Edw. III. c. 13. if any 
ſup be loſt on the ſhore, and the goods come to land (ſo as 
it be not legal wreck) they ſhall be preſently delivered to the 
nerchants, they paying only a reaſonable reward to thoſe 
that ſaved and preſerved them, which is entitled ſalvage. 


N beriff) take any goods ſo caſt on ſhore, which are not le- 

in WI wreck, the owners might have a commiſſion to enquire- 

8 and find them out, and compel them to make reſtitution (q  * 
dd by ſtatute 12 Ann. |. 2. c. 18. confirmed by 4 Geo. J. 
1 in order to aſſiſt the diſtreſſed, and prevent the ſcan- 

% alous illegal praiſes on ſome of our ſea coaſts, (too 


kmilar to thoſe on the Baltic) it is enacted, that all head- 


ſary, and ſend them to the relief of any ſhip in diſtreſs, on 
forfeiture of 1001. and, in caſe of aſſiſtance given, ſalvage 


ſorfeit their treble value: and if they wilfully do any act 


xs, WI "iercby the ſhip is loſt or deſtroyed, by making holes in 


ter ſealing her pumps, or otherwiſe, they are guilty of 
kbny, without benefit of clergy. Laſtly, by the ſtatute 
2h Geo, II. S. Is plundering any veſſel either in diſtreſs, 
jitt, N43 - = Or 
) Stiernh, de jure Sueen, J. 3. e. 5. (q) F. N. B. 112. 

| 


1 


are on board periſhes ; and if any ſhould ſurvive, it is a very 


zoſſible to prevent wrecks at all, our laws have made many 


ions of Europe, and a few years ago were ſtill faid to ſubs 


— 


Aiſo by the common law, if any perſons (other than the 


dicers and others of towns near the ſea ſhall, upon appli- 
tation made to them, ſummon as many hands as are neceſ- 


hall be paid by the owners, to be aſſeſſed by three neighh- 
bouring juſtices. All perſons that ſecrete any goods ſhall _ 
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or wrecked, and whether any living creature be on board 
or not, (for, whether wreck or otherwiſe, it is clearly not 
the property of the populace) ſuch plundering, I fay, or 
preventing the eſcape of any perſon that endeavours to fave. 
his life, or wounding him with intent to deſtroy him, or 
putting out falſe lights in order to bring any veſſel into 
danger, are all declared to be capital felonies ; in like man. 
ner as the deſtroying of trees, ſteeples, or other ſtated ſea. 

marks, is puniſhed by the ſtatute 8 Eliz. c. 13. with a for- 
feiture of 100 l. or outlawry. Moreover, by the ſtatute of 
George II. pilfering any goods caſt aſhore is declared to he 
petty larceny; and many other ſalutary regulations are 
made, for the more effectually preſerving ſhips of any na- 
tion in diſtreſs (r). | 


XII. A TWELFTH branch of the royal revenue, the 
right to mines, has its original from the king's prerogative 
of coinage, in order to ſupply him with materials: and 
therefore thoſe mines, which are properly royal, and to 
which the king is entitled when found, are only thoſe of 
ſilver and gold (s). By the old common law, if gold or 
filver be found in mines of baſe metal, according to the 
opinion of ſome the whole was a royal mine, and belonged 
to the king; though others held that it only did ſo, if the 
quantity of gold or ſilver was of greater value than the 
quantity of baſe metal (t). But now by the ſtatutes 1 W. 
& M. ſt. 1. c. 30. and 5 W. & M. c. 6. this difference is 
made immaterial; it being enacted, that no mines of cop- 
per, tin, iron, or lead, ſhall be looked upon as royal mines, 
notwithſtanding gold or ſilver may be extracted from them un 
in any quantities: but that the king, or perſons claiming 
royal mines under his authority, may have the ore, (othe 


than 


r) By the civil law, to deſtroy perſons ſhipwrecked, or prevent 
their ſaving the ſhip, ig capital. And to ſteal even a plank from 
2 veſſel in diſtreſs, or wrecked, makes the party liable to anſve! 
for the whole ſhip and cargo. (FF. 47. 9. 3.) The laws alſo e 
the Viſigoths, and the moſt early Neapolitan conflitutions, Pp" ifar 
niſhed with the utmoſt ſeverity all thoſe who neglected to 1 2 
any ſhip in difireſs, or plundered any goods caſt on ſhore, L 
denbrog. Cid, LL. antiqu. 146. 716) | 
I) 2 Laſt. 577. (t) Plowd, 336. 
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7zx method of proving a perſon non comſ or 18 very ſimi- 
|; to that of proving him an idiot. The lord chancellor, 
whom, by ſpecial authority from the king, the cuſtody 
{idiots and lunatics is entruſted (s), upon petition or in- 
ation, grants a commiſſion in nature of the writ de 
na inguirendo, to enquire into the party's ſtate of mind; 
nd if he be found non compos, he uſually commits the care 
lis perſon, with a ſuitable allowance for his maintenance, 
me friend, who is then called his committee. How- 
„ to prevent ſiniſter practices, the next heir is ſeldom 
xmitted to be this committee of the perſon ; becauſe it is 
$ intereſt that the party ſhould die. But it hath been 
ul, there lies not the ſame objection againſt his next of 
n, provided he be not his heir; for it is his intereſt to 
eerve the lunatic's life, in order to increaſe the perſonal 
hte by ſavings, which he or his family may hereafter be 
wtiled to enjoy (t). The heir is generally made the man- 
xr or committee of the eſtate, it being clearly his intereſt 
good management to keep it in condition: accountable 
werer to the court of chancery, and to the ox comps 


the nelf, if he recovers ; or otherwiſe, to his adminiſtrators. 
Zed £0 £46 
the ln this care of idiots and lunatics the civil law agrees 


th ours; by aſſigning them tutors to protect their per- 
ns, and curators to manage their eſtates. But in another 
ance the Roman law goes much beyond the Engliſh, 
h if a man by notorious prodigality was in danger of 
almg his eſtate, he was looked upon as nor compos, and 
mitted to the care of curators or tutors by the prae- 
(u). And by the law of Solon ſuch prodigals were 
nded with perpetual infamy (w). But with us, when a. 
non an inqueſt of idiocy hath been returned an vathrift 
| - and 


6) 3P, Was. 108. (t) a P. Wms, 6236; 
(u) Sent practe res, fi talem hominem invenerint, qui neque tempus 
fe fnem expenſarum habet, ſed bona ſua dbacerando et diſſipardo 
facie, curatiyem ei dare, exemplo furiofi a et tamdiu erunt ambo 
Wattone, quamdiu wel furigſas ſanitatem, vel ille bonos mores, 
Vert, HF. 27. 10, Io. (w) Potter. Antiqu. d. 1. c. 26. 
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nefiting the individual, and of preſerving eſtates in famil; 


tion, who claim and exerciſe the liberty of uſing their o 


3 ue. Nornbmconqueſt, been veſted in the hands of thek 
| by forfeiture, eſcheat, or otherwiſe. But fortunately 


_ cies of which, we are now obliged to have recourſe to 


For, the public patrimony being got into the hand: 


amounts to nearly the ſame ; provided the gain by 


he: 9 * * *. "RO 1 „ 
9 
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and not an idiot (x), no farther proceedings haye been h 
And the propriety of the practice itſelf ſeems to be * 
queſtionable. It was doubtleſs an excellent method of 


but it hardly ſeems calculated for the genius of a free 


property as they pleaſe. Sic utere tuo, ut alienum 
* laedas,” is the only reſtriction our laws have given w 
regard to oeconomical prudence. And the frequent cir 
lation and transfer of lands and other property, which c 
not be effected without extravagance ſomewhere, are perk, 
not a little conducive towards keeping our mixed confi 
tion in its due health and vigour. | 

Tzis may ſuffice for a ſhort view of the king's crit 
revenue, or the proper patrimony of the crown; w 
was very large formerly, and capable of being increaſed 
a magnitude truly formidable: for there are very fe eſt: 
in the kingdom, that have not, at ſome period or other { 


the liberty of the ſubject, this hereditary landed reve 
by a ſeries of improvident management, is ſunk almo 
nothing ; and the caſual profits, ariſing from the ot 
branches of the cenſus regalis, are likewiſe almoſt all of t 
alienated from the crown. In order to ſupply the defic 


methods of raiſing money, unknown to our early ancelt 
which methods conftitute the king's extraordinary reve 


private ſubjects, it is but reaſonable that private contri 
tions ſhould ſupply the public ſervice, Which, thoug 
may perhaps fall harder upon ſome individuals, 
anceſtors have had no ſhare in the general plunder, 
upon others, yet, taking the nation throughout, 


extraordinary, ſhould appear to be no greater than the 


(x) Abr. tit. Idiot. 4. 
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making freſh fait) or do convict him afterwards or procure 


'gidence to convict him, he ſhall have his goods again (e). 


Wired goods do alſo not belong to the king, till ſeiſed by 
fmebody for his uſe ; for if the party robbed can ſeize them 
{, though at the diſtance of twenty years, the king ſhall 


| never have them (f). If the goods are hid by the thief, or 


ft any where by him, ſo that he had them not about him 
when he fled, and therefore did not throw them away in 
lis flight; theſe alſo are not ona waviata, but the owner 
may have them again when he pleaſes (g). The goods of | 
: foreign merchant, though ftolen and thrown away in 
fight, ſhall never be waifs (h): the reaſon whereof may 
he, not only for the encouragement of trade, but alſo be- 

auſe there is no wilful default in the foreign merchant's 
jt purſuing the thief, he being generally a ſtranger to our 

lays, our uſages, and our r 


xv. EsTRaYs are ſuch valuable animals as are found 
wandering in any manor or lordſhip, and no man knoweth 
the owner of them; in which caſe the law gives them to 
le king as the general owner and lord paramount of the 
bil, in recompenſe for the damage which they may have 
one therein: and they now moſt commonly belong to the 
lord of the manor, by ſpecial grant from the crown. But, 
n order to veſt an abſolute property in the king or his 
grantees, they muſt be proclaimed in the church and two 
market towns next adjoining to the place where they are 
bund: and then, if no man claims them, after proclama- 
ton and a year and a day paſſed, they belong to the king 
er his ſubſtitute without redemption (i); even tliough the 
owner were a minor, or under any other legal incapacity (k). 
A proviſion ſimilar to which obtained in the old Gothic 
anſtitution, with regard to all things that were found, 
ich were to be thrice proclaimed ; primum coram comiti- 
Ws et viatoribus obwviis, deinde in proxima villa vel pago, 


N 5 ſafremo 
le) Finch. I. . 212. (f) Bid. (s) 5 Rer. 109. 
0 Fitz, 4br, tit. Eflray, 1. 3 Bulſtr. 19. | 
(1) Mirr, c. 3- $. 19 


PIs Rep 108. Bro, Abr, tir, Eran. Cro, Eliz, 346; 
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poftremo coram ecclefia vel judicio : and the ſpace of a yea 
was allowed for the owner to reclaim his property (1), 1{ 
the owner claims them within the year and day he mug va 
the charges of finding, keeping, and' proclaiming them (m) 
The king or lord has no property till the year and da 
paſſed : for if a lord keepeth an eſtray three quarters of 
year, and within the year it ſtrayeth again, and anothc 
lord getteth it, the firſt lord cannot take it again (n). Any 
beaſt may be an eſtray, that is by nature tame or reclaim 
ble, and in which there is a valuable property, as ſheep 
oxen, ſwine, and horſes, which we in general call cattle 
and ſo Fleta (o) defines it, fecus vagans,' quod nullus pri 
ſeguitur, vel advocat. For animals upon which the law ſet 
no value, as a dog or a cat, and animals ferae nuturae, 2 
a bear or wolf, cannot be conſidered as eſtrays. $0 ſwan 
may be eftrays, but not any other fowl (p); whence the 
are ſaid to be royal fowl, The reaſon of which diſtin&iot 
ſeems to be, that, cattle and ſwans being of a reclaime 
nature, the owner's property in them is not loft merely b 
their temporary eſcape ; and they alſo, from their intrinſ 
value, are a ſufficient pledge for the expenſe of the lord 
the franchiſe in keeping them the year and day. For! 
that takes an eſtray is bound, ſo long as he keeps it, to fi 
it in proviſions and keep it from damage (q); and may nd 
uſe it by way of labour, but is liable to an action for 
doing (r). Yet he may milk a cow, or the like ; for tha 
tends to the preſervation, and is for the benefit, oft 
animal (s). | 


a 


' BESIDES the particular reaſons before given why t 
king ſhould have the ſeveral revenues of royal fiſh, ſh 
wrecks, treaſure-trove, waifs, and eſtrays, there is alſo ohh . 
general reaſon which holds for them all; and that is, bt 
cauſe they are bona vacantia, or goods in which no one t 

can claim a property. And therefore by the law of natul 
they belonged to the firſt occupant or finder; and fo co 


tinu 
_ 7... be m 
(1) Stierh. de jure Gothor, l. 3. c. 5. (m) Dalt, Sb. 79. me 
(n) Finch. L. 177. (o) J. 1. . 4 
(p) 7 Rep. 17. (g) 1 Roll. Abr. 889. 


(r) Cro. Ic. 147. (s) Cro. Jae, 148, Na n. 


bg 
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ed under the imperial law, But, in ſettling | 
{ern conſtitutions of moſt of the governments i in Europe, i it 

as thought proper (to prevent that ſtrife and contention, 
#hich the mere title of occupancy. is apt to create and on- 
nue, and to provide for the ſupport of public authority 


leſe rights ſhould be annexed to the ſupreme power by 
he poſitive laws of the ſtate. And fo it came to paſs that, 
8 Bracton expreſſes it (t), haec, quae nullius in bonis ſunt, 
tr olim fuer unt inventoris de jure naturali, 1 efficiuntur 
rincipis de jure gentium. 


XVI. THE next branch of the king's der revenue 
unflts in forfeitures of lands and goods for offences; bona 
mfſcata, as they are called by the civilians, becauſe they 
telonged to the fiſcus or imperial treaſury 3 or, as our 
kwyers term them, forisfafa, that is, ſuch whereof the 
property is gone away or departed from the owner. The 
true reaſon and only ſubſtantial ground of any forfeiture 
for crimes conſiſts in this ; that all property is derived from 
beiety, being one of thoſe civil rights which/are conferred . 
won individuals, in exchange for that degree of natural 
freedom, which every man muſt ſacrifice when he enters 
into ſocial communities. If therefore a member of any na- 
tonal community violates the fundamental contract of his 
Abciation, by tranſgreſſing the municipal law, he forfeits 
bis right to ſuch privileges as he claims by that contract; 
nd the ſtate may very juſtly reſume that portion of pro- 
perty, or any part of it, which the laws have before aſ- 
toned him. Hence, in every offence of an atrocious kind, 
the laws of England have exacted a total confiſcation of the 
moveables or perſonal eſtate z and in many caſes a perpe- 
tual, in others only a temporary, loſs of the offenders im- 
noveables or landed property; and have veſted them both 
n the king, who is the perſon ſuppoſed to be offended, 
being the one viſible magiſtrate in whom the majeſty of 
lie public reſides. The particulars of theſe forfeitures will 
be more properly recited when we treat of crimes and miſ- 


demelnors. T therefore only mention them here, for the 
Take 


(tt) 7. 1. e. 12. 


Ch. 8. of PERSON. EY 5 29 


n a manner the leaſt burthenſome to individuals) that 
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poſtpone for the preſent the farther conſideration of all fo 


| nnen e than the crime of the owner, and is calle 


_ diate occaſion of the death of any reaſonable. creature 


this may account for that rule of law, that no deodand 


motion (x); whereas, if an adult perſon falls from thend 


the imbecility of the child, which ought rather to he 
made him more cautious. to prevent any accident of n 
chief? The true ground of this rule ſeems rather tot 
_ that the child, by reaſon of its want of diſeretion, is pi N 


5 who dies in actual fin, ſtood in need of ſuch atonemen 
according to the humane ſuperſtition of the founders 
the Engliſh law. Ty 


from a thing ſtanding ſtill, But if a horſe, or ox, or ol ws 
animal, of his own. motion, kill as well an infant u, 
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fake of regularity, as a part of the cenſus regalis; and l. 


feitures, excepting one ſpecies only, which ariſes from th 


By this i 1s meant k EE perlonal chattel is the imme 


which is forfeited to the king, to be applied to pious uſe, 
and diſtributed in alms by his high almoner (u); thoug 
formerly deſtined to a more ſuperſtitious purpoſe, It ſeen 
to have been originally deſigned, in the blind days of popd 
ry, as an expiation for the ſouls of ſuch as were ſnatche 
away by ſudden death; and for that purpoſe ought proper] 
to have been given to holy church (w) ; in the fame ma 
ner, as the apparel of a ſtranger who was found dead w; 
applied to purchaſe maſſes for the good of his ſoul, 


due where an infant under the years of diſcretion is ki] q 
by a fall from a cart, or horſe, or the like, not being 


and is killed, the thing is certainly forfeited. For the re 


ſon given by fir Matthew Hale ſeems to be very inadequati ic 
dix. becauſe an infant is not able to take care of himſel 


for why ſhould the owner fave his forfeiture, on account 


ſumed incapable of actual ſin, and therefore needed no 
odand to purchaſe propitiatory maſſes : but every adu 


Tavs ſtands the law, if a perſon be killed by a 


N 9 adi med ce 
(u) 1 Hal. . C. at. Fleta. J. 1. c. 25. bis my 
(w) Fitz. Abr. tit. Enditement. pl. 27. Staunſ. p. C Stierr 
= 3 laſt, 1 Hal. P. C. 422. le) 


wut, or if a cart run over him, they ſhall in either caſe 
+ forfeited as deodands (y) ; which is grounded upon this 
tional. reaſon, that ſuch misfortunes are in part owing 
o the negligence of the owner, and therefore he is properly 
uniſhed by ſuch forfeiture. A like puniſhment is in like 
«fs inflicted by the Moſaical law (2): © if an ox gore a 
« man that he die, the ox ſhall be ſtoned, and his fleſh 
« ſhall not be eaten.” And, among the Athenians (a), 
phatever was the cauſe of a man's death, by falling upon 
lin, was exterminated or caſt out of the dominions of the 
wyblic. Where a thing, not in motion, is the occaſion 
if a man's death, that part only which is the immediate 
auſe is forfeited 3 as if a man be climbing up the wheel of 
1 cart, and is killed by falling from it, the wheel alone is 
al: {codand (b): but, wherever the thing is in motion, not 
ay that part which immediately gives the wound, (as the 
kheel, which runs over his body) but all things which 
move with it and help to make the wound more dangerous 
(as the cart and loading, which increaſe the preſſure of the 
wheel) are forfeited (c). It matters not whether the owner 
en vere concerned in the killing or not, for, if a man kills 
Jl other with my ſword, the ſword is forfeited (d) as an 
nat iccurſed thing (e). And therefore, in all indictments for 
tomicide, the inſtrument of death and the value are pre- 
{ted and found by the grand jury (as, that the ſtroke was 
gen with a certain penknife, value fixpence) that the king 
ir his grantee may claim the deodand : for it is no deodand, 
0 bl unleſs it be preſented as ſuch by a jury of twelve men (f). 
No deodands are due for accidents happening upon the high . 
o, that being out of the juriſdiction of the common law : 
dull but if a man falls from a boat or ſhip in freſh water, and 
ers (y) Omnia, quae mov nt ad mortem, ſunt Des dasda. Bracton. J. 
1 6 ö. (2) Exod. xxi, 28. (a) Aeſchit, cont r. Crefipb. 
(b) 1 Hal. P. C. 422. (c) 1 Hawk. P. C. c. 26. 
(d) A ſimilar rule obtained among the antient Goths. & guis, 
Wreſciente, quncungue meo telo wel inflruments in perniciem ſuan a- 
Wotur; wel ex aedi bus meis cadat, wel incidat in puteum meum, 
uam umvig tectum et nunitum, vel in cataractam, et ſub molendino 
Wu confringatur, ipſe a igua mula plectar; ut in parte infelicita - 
u neae nume re tur, babuiſſe vel aedificaſſe aliguod quo bumo perir et. 
Rierahook de jure Goth, J. 3. c. 8 5 

e) D. & St. d. 2. e. 31. (F) 3 Liſt. 57+ 
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is drowned, it hath been ſaid, that the veſſel and cargo 
in ſtric neſs of law a deodand (g). But juries Wee 5 
very frequently taken upon themſelves to mitigate theſs 10 
feitures, by finding only ſome trifling thing, or part of 
intire thing, to have been the occaſion of the death, 4 
in ſuch caſes, although the finding of the jury be hard 
_ warrantable by law, the court of king's bench hath gen 
rally refuſed to interfere on behalf of the lord of the fal 
chiſe, to aſſiſt ſo odious a claim (h). | 


Dkopaxps, and forfeitures in general, as well 
wrecks, treaſure trove, royal fiſh, mines, waifs, and eſtra 
may be granted by the king to particular ſubjects, as aroy 
franchiſe : and indeed they are for the moſt part grant 
out to the lords of manors, or other liberties ; to the pe 
verſion of their original deſign. 


XVII. ANOTH ER branch of the king's ordinary ren 
nue ariſes from eſcheats of lands, which happen upon tl 
defect of heirs to ſucceed to the inheritance ; whereupd 
they in general revert to and veſt in the king, who is 
ſteemed, in the eye of the law, the original proprietor « 
all the lands in the kingdom. But the diſcuſſion of this t 
pic more properly belongs to the ſecond book of theſe con un 
mentaries, wherein we ſhall particularly conſider the maſt: 

ner in which lands may be acquired or loſt by eſcheat. 


XVIII. I PROCEED therefore to the eighteenth and k. 
branch of the-king's ordinary. revenue; which conſiſts Wit: 
the cuſtody of idiots, from whence we ſhall be natural 
led to conſider alſo the cuſtody of lunatics. . Wt: 


AN idiot, or natural fool, is one that hath, had no ut 
derſtanding from his nativity; and therefore is by |: 
preſumed never likely to attain any. For which reaſon , 
cuſtody of him and of his lands was formerly veſted 1 | 

_ N q 


_—_ 


(g) loſt, | 8. 1 Hal. F. C. 3. Molloy de jur. na iin. 
225. : hy | (h) Foſter of homicide. 266, 
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of the fee (j); (and therefore ſtill, by ſpecial cuſtom, 
me manors the lords ſhall have the ordering of idiot 
A lunatic copyholders) (i) but, by reaſon of the manifold 
ſes of this power by ſubjects, it was at laſt provided by 
mon conſent, that it ſhould be given to the king, as 
| general conſervator of his people; in order to prevent 
& idiot from waſting his eftate, and reducing himſelf and 
ki heirs to poverty and diſtreſs (k). This fiſcal preroga- 
Wir of the king is declared in parliament by ſtatute 17 
ly, II. c. 9. which dire&s (in affirmance of the common 
w) (1) that the king ſhall have ward of the lands of na- 
ki fools, taking the profits without waſte or deſtruction, 
vl ſhall find them neceſſaries; and after the death of ſuch 
lots he ſhall render the eſtate” to the heirs : in order to 
erent ſuch idiots from aliening their lands, and their heirs 
jon being diſinherited. | a 


Br the old common law there is a writ de idiota ingui- 
dh to enquire whether a man be an idiot or not (m): 
ich muſt be tried by a jury of twelve men; and, if they 
ind him purus 1drota, the profits of his lands, and the cuſ- 
bay of his perſon may be granted by the king to ſome ſub- 
et, who has intereſt enough to obtain them (n). This 
ranch of the revenue hath been long conſidered as a hard- 
ſip upon private families: and ſo long ago as in the 8 Jac, 
Lit was under the conſideration of parliament; to veſt this 
iſtody in the relations of the party, and to ſettle an equi- 
lent on the crown in lieu of it; it being then propoſed to 
lane the ſame fate with the ſlavery of the feodal tenures, 
lich has been fince aboliſhed (o). Yet few inſtances can 
e gyen- of the oppreſſive exertion of it, ſince it ſeldom 
pens that a jury finds a man an idiot à gativitate, but 
ay aon compos mentis from ſome particular time; which 
w an operation very different in point of law, 15 
vi, | A MAN 


(1) Flet, J. 1. e. 11. §. 10. | £42 

) Dyer. 302, Hutt. 17. Noy. 27. (Kk) F. N. B. 232, 

(1) 4 Rep. 126. [m) F. N. B.232. 

{a) This power, though of late very rarely exerted, is ſtill 
ſuled to in common ſpeech, by that uſual expreſſion of begging 
man for a fool, + (o) 4 lait. 203. Com. Journ, i610, 


| | Book 
A MAN is not an idiot (p), if he hath any glimme 
of reaſon, ſo that he can tell his parents, his age, or 
like common matters. But a man who is born deaf du 
and blind, is looked upon by the law as in the "I | 
with an idiot (q); he being ſuppoſed incapable of any 
derſtanding, as wanting all thoſe ſenſes which furniſ, 
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human mind with ideas. 


A LUNATIC, or an compos mentis, is one who hath H 
_ underſtanding, but by diſeaſe, grief, or other accident b 
loſt the uſe of his reaſon. A lunatic is indeed Properly 
that hath lucid intervals; ſometimes enjoying his ſen 
and ſometimes not, and that frequently depending upon 
change of the moon, But under the general name of | 
campos mentis (which fir Edward Coke fays is the moſt les 
name) (r) are comprized not only lunatics, but perſons 
der frenzies; or who loſe their intellects by diſeaſe; thi 
that grow deaf, dumb, and blind, not being born ſo: 
ſuch, in ſhort, as are judged by the court of chancery i 
capable of conducting their own affairs. To theſe alſo, 
well as idiots, the king is guardian, but to a very differe 
purpoſe, For the law always imagines, that theſe accid: 
tal misfortunes may be reinoved ; and therefore only con 
tutes the crown a truſtee for the unfortunate perlons, 
protect their property, and to account to them for all p 


fits received, if they recover, or after their deceaſe to th 
repreſentatives. And therefore it is declared by the ſt qu 
17 Edw. II. c. 10. that the king ſhall provide for the c v 
tody and ſuſtentation of lunatics, and preſerve their lan i 
and the profits of them, for their uſe, when they come Wil 
their right mind: and the king fhall take nothing to ſe 
own uſe : and if the parties die in ſuch eſtate, the reſid la 
ſhall be diſtributed for their ſouls by the advice of the oi © 
dinary, and of courſe (by the ſubſequent amendments tt: 
the law of adminiſtrations) ſhall now go to their execute fir 


; or adminiſtrators. 
| | phy Ty 


(80 F. N. B. 233. 1 (q) Co. Litt. 42 Fleta, J. 6. b. 
(r) A loſt, 2 46. | wp 
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han tin ore in the counties of Devon and Cornwall) paying 
br the fame a price ſtated in the act. This was an extreme 
j reaſonable law: for now private owners are not diſcou- 
red from working mines, through a fear that they may be 
damed as royal ones; neither does the king depart from the 
uſt rights of his revenue, ſmce he may have all the precious 
netal contained in the ore, paying no more for it than the 

alue of the baſe metal which it is ſuppoſed to be; to which 
aſe metal the land- owner is by reaſon and law entitled. 


XIII. To the ſame original may in part be referred the 
wenuc of treaſure-trove (derived from the French word, . 

mer, to find) called in Lattin theſaurus inventus, which is 
where any money or coin, gold, ſilver, plate, or bullion, is 
found hidden in the earth, or other private place, the owner 
thereof being unknown ; in which caſe the treaſure belongs 
to the king: but if he that hid it be known, or afterwards 
found out, the owner and not the king is entitled to it (u). 
Alſo if it be found in the ſea, or «p92 the earth, it doth not 
belong to the king, but the finder, if no owner appears (W). 
oo that it ſeems it is the Hiding not the abandoning of it, 
that gives the King a property: Bracton (x) defining it, in 
the words of the civilians, to be v tus depofitio pecuniae. 

This difference clearly ariſes from the different intentions, 
wich the law implies in the owner. A man, that hides his 
treaſure in a ſecret place, evidently does not mean to relin- 
quiſh his property; but reſerves a right of claiming it again, 
when he ſees occaſion; and, if he dies and the ſetret alſo 
lies within him, the law gives it the king, in part of his 
royal revenue. But a man that ſcatters his treaſure into the 
ka, or upon the public ſurface of the earth, is conſtrued to 
lare abſolutely abandoned his property, and returned it in- 
to the common ſtock, without any intention of reclaiming 
t: and therefore it belongs, as in a ſtate of nature, to the 
firſt occupant, or finder; unleſs the owner appear and aſſert 
his right, which then proves that the loſs was by accident, 
ind not with an intent to renounce his property. 

- NA + | ForMERLY 
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(a) 3 laſt. 132. Dalt. of Sheriffs, c. 16. 
V). Britt. c. 1). Finch, L. 177). ] Ke 
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France, Spain, and Denmark. The finding of depoſited trea 


vaders driven back to their deſerts. But, as this never hap- 
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as was alſo the rule of the civil law (2). Afterwards it u s 
judged expedient for the purpoſes of the ſtate, and part 
larly for the coinage, to allow part of what was fo four, 
to the king; which part was aſſigned to be all biden tre: 
fure ; ſuch as is caſually a and unclaimed, and alſo ſuct 


fortunate finder. And that the prince ſhall be entitled t. 
this hidden treafure is now grown to be, according to Gro 
tius (a) © jus commune, et quaſi gentium :" for it is not 
only obſerved, he adds, in England, but in Germany 


ſure was much more frequent, and the treaſures themſzlye 
more conſiderable, in the infancy of our conſtitution thay 
at preſent, When the Romans, and other inhabitants of the 
reſpeRive countries which compoſed their empire, wer 
driven out by the northern nations, they concealed thei 
money under ground : with a view of reſorting to it again 
when the heat of the irruption ſhould be over, and the in- 


pened, the treaſures were never claimed; and on the death 
of the owners the ſecret alſo died along with them. The 
conquering generals, being aware of the value of theſe 
hidden mines, made it highly penal to ſecrete them from th 
public ſervice. In England therefore, as among the feudiſts 
(b), the puniſhment of ſuch as concealed from the king the 
finding of hidden treaſure was formerly no lefs than death 
but now it is only fine and impriſonment (c). 


XIV. Wars, bona waviata, are goods ſtolen, and 
waived or thrown away by the thief in his flight, for fear ol 
being apprehended. Theſe are given to the king by the 
law, as a puniſhment upon the owner, for not himſelf pur- . 
ſuing the felon, and taking away his goods from him (d) 
And therefore if the party robbed do his diligence imme. 


diately to follow and N the thief (which is calleq 
making 


(y) Bracton. J. 3. c. 3. 3 Inft. 133. (2) F. 41. 1. 3 

fa) de jur. ö. & p. l. 2. c. 8. §. 7. 

(b) CI- n. J. 1. c. 2. Crag, 1. 16. 40. (c) 3 Inſt. 133. 
(4!) Cro. Eliz. 694, : 
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ordinary, revenue. And perhaps, if every gentleman 
je kingdom was to be ſtripped of ſuch of his lands as 
» formerly the property of the crown; was to be again 
ag to the inconveniences of purveyance and pre- emp- 
the oppreſſion of foreſt laws, and the ſlavery of feodal 
es; and was to reſign into the king's hands all his 
fl franchiſes of waifs, wrecks, eſtrays, treaſures-trove, 
5 deodands, forfeitures, and the like; he would find 
kf a greater Ioſer, than by paying his quota to ſuch 
« as are neceſſary to the ſupport of government. The 
g therefore to be wiſhed and aimed at in a land of li- 
is by no means the total abolition of taxes, which 
ud draw after it very pernicious conſequences, and the 
hppoſition of which is the height of political abſur- 
For as the true idea of government and magiſtracy 
be found to conſiſt in this, that ſome few men are de- 
(by many others to preſide over public affairs, ſo that 
Induals may the better be enabled to attend their private 
lens; it is neceſſary that thoſe individuals ſhould be 
to contribute a portion of their private gains, in'6r- 
to ſupport that government, and reward that magiſtracy, 
ich protects them in the enjoyment of their reſpective 
perties. But the things to be aimed at are wiſdom and 
eration, not only in granting, but alſo in the method 
ning, the neceſſary ſupplies ; by contriving to do both 
ſuch a manner as may be moſt conducive to the national 
are, and at the ſame time moſt conſiſtent with oecono- 
and the liberty of the ſubje& ;z who, when properly 
ce contributes only, as was before obſerved (y), ſome 
tot his property, in order to enjoy the reſt. 


IursE extraordinary grants are uſually called by the 
mymous names of aids, ſubſidies, and ſupplies ; and are 
ted, we have formerly ſeen (2), by the commons of 
at Britain, in parliament aſſembled : who, when they 
e roted a ſupply to his majeſty, and ſettled the quantum 
that ſupply, uſually reſolve themſelves into what is called 
mmittee of ways and means, to conſider of the ways 

| - and 


J pag, 287. > | (2) pag. 169. 
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and means of raifing the ſupply ſo voted, And in 
committee every member (though it is looked upon: 
peculiar province of the chancellor of the exchequer) 
propoſe ſuch ſcheme of taxation as he thinks will he 
detrimental to the public. The reſolutions of this 
| mittee (when approved by a vote of the houſe) are in 
neral eſteemed to be (as it were) final and concluſive, | 
though the ſupply cannot be actually raiſed upon the 
ject till directed by an act of the whole parliament, je 
monied man will ſcruple to advance to the government 
quantity of ready caſh, on the credit of a bare vote o 
houſe of commons, though no law be yet paſſed to eſta 


It. 


Tux taxes, which are raiſed upon the ſubjeR; an 
ther annual or perpetual. The uſual annual taxes are 
upon land and malt. 


I. Txt land tax, in its modern ſhape, has ſuperſede 
the former methods of rating either property, or perſon 
reſpect of their property, whether by tenths or fiftee 
ſubſidies on land, hydages, ſcutages, or talliages ; al 
explication of which will greatly aſſiſt us in underſtand 
our antient laws and hiſtory, 


TENTHS and fifteenths (a), were temporary aids ifh 
out of perſonal property, and granted to the king by 
liament. They were formerly the real tenth or fifte 
part of all the moveables belonging to the ſubject; u 
ſuch moveables, or perſonal eſtates, were a very diff 
and a much leſs conſiderable thing than what they uſu 
are at this day. Tenths are ſaid to have been firſt gral 
under Henry the ſecond, who took advantage of the fall 
able zeal of croiſades to introduce this new taxation 
order to defray the expence of a pious expedition to P. 
tine, which he really or ſeemingly had projected ag! 
Saladine emperor of the Saracens; whence it was orig 
denominated-the Saladine te1th (b). But afterwards 
teenths were more uſually granted than tenths. Origin 


(a) 2 Inſt, 77. 4 Inſt. 34. | # 
(b) Hoved. A. D. 1188. Carte. i. 719, Hume 1-3! 
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mount of theſe taxes was uncertain, being levied by 

ſents new made at every freſh grant of the commons, 

union for which is preſerved by Matthew Paris (c); 

+ was at length reduced to a certainty in the eighth 

Edward III. when, by vertue of the king's com- 

, new taxations were made of every townſhip, bo- 

\ and city in the kingdom, and recorded in=-the ex- 
ur; which rate was, at the time, the fifteenth part 

| * of every townſhip, the whole amounting to 

19000 l. and therefore it ſtill kept the name of a fif- 

b when, by the alteration of the value of money and 
acreaſe of perſonal property, things came to be in a 

ferent ſituation. So that when, of later years, the 
nons granted the king a fifteenth, every pariſh in Eng- 
mnediately knew their proportion of it ; that is, the 
identical ſum that was aſſeſſed by the ſame aid in the 
þ of Edward III; and then raiſed it by a rate among 
elves, and returned it into the royal exchequer. 


ir other antient levies were in the nature of a modern 
tx: for we may trace up the original of that charge 
gh as to the introduction of our military tenures (d); 
tevery tenant of a knight's fee was bound, if called 
to attend the king in his army for forty days in every 
But this perſonal attendance growing troubleſome 
ay reſpects, the tenants found means of compounding 
, by firſt ſending others in their ſtead, and in proceſs 
me by making a pecuniary ſatisfaction to the crown 
of it. This pecuniary ſatis faction at laſt came to 
ed by aſſeſſments at ſo much for every knight's fee, 
Ithe name of ſcutages; which appear to have been 
(for the firſt time in the fifth year of Henry the ſe- 
on account of his expedition to Toulouſe, and were 
(l apprehend) mere arbitrary compoſitions, as the king 
i ſubje&t could agree. But this precedent being af- 
nds Babuſed 3 into a means of oppreſſion, (by levying 
on the Iandholders by the royal authority only 
fer our kings went to war, in order to hire merce- 
nary | 


SC 


4D. 1232. 
ﬆ the ſecond book of theſe commentaries, 


9 fi. e.. (h) Madox. | iſt, exch. 480. | ; (1) 4 
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nary troops and pay their contingent expenſes) it be 
thereupon a matter of national complaint; and king 
was obliged to promiſe in his magna carta (e), that ne 
tage ſhould be impoſed without the conſent of the co 
council of the realm. This clauſe was indeed omir 
the charters of Henry III. where (f) we only find it 
| lated, that ſcutages ſhould: be taken as they were u 
be in the time of Henry the ſecond. Yet afterwards, 
variety of ſtatutes under Edward I. and his grandfot 
it was provided, that the king ſhall not take any: 
taſks, any talliage or tax, but by the common aſſent 
great men and commons in parliament, 


OF the fame nature wich ſcutages upon knigh 
were the aſſeſſments of hydage upon all other lands 
of talliage upon cities and burghs (h). But they al 
dually fell into difuſe, upon the introduction of ſub 
about the time of king Richard II. and king Hen 
Theſe were a tax, not immediately impoſed upon pro 
but upon perſons in reſpect of their reputed eſtates 
the nominal rate of 45. in the pound for lands, and: 
for goods ; and for thoſe of aliens in a double prope 
But this aſſeſſment was alſo made according to: 
ent valuation; wherein the computation was ſo ve 
derate, and the rental of the kingdom was ſuppe 
be ſo exceeding low, that one ſubſidy of this ſo 
not, according to fir Edward Coke (i), amount to 
than 700001. whereas a modern land tax at the ſanif 
produces two millions. It was antiently the rule ne 

t more than one ſubſidy, and two fifteenths at a 
but this rule was broke through for the firſt time on 
preſſing occaſion, the Spaniſh invaſion in 1588 ; wit 
parliament gave queen Elizabeth two ſubſidies and y FN 
teenths. Afterwards, as money ſunk in value, more 
dies were given and we have an inſtance in the f 
liament of 1640, of the king's deſiring twelve ſubi Ti; 


(e) cap. 14. (f) 9 Hen. III. c. 37: 
(g) 25 Edw. I. c. 5 & 6. 34 Edw. I. it. 4. c. 1, 14 Ed 


* 
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ommons, to be levied in three years; which was 
led upon as a ſtartling propoſal : though lord Cla- 
bn tells us (k), that the ſpeaker, ſerjeant Glanvile, 
it manifeſt to the houſe, how very inconſiderable a 
u welve ſubſidies amounted to, by telling them he had 
wputed what he was to pay for them; and, when he 


Wit ſcemed not worth any farther deliberation. And 
kl, upon calculation, we ſhall find, that the total 
punt of theſe twelve ſubſidies, to be raiſed in three years, 
kf than what is now raiſed 1 in one year, by a 2 tax 
wo ſhillings in the pound. 


Iuk grant of fenmges, talliages, or ſubſidies by the com- 
ns did not extend to ſpiritual preferments; thoſe being 
ly taxed at the ſame time by the clergy themſelves in 


the ame noble writer obſerves of the ſubſidies granted by 
the frit parliament in 1640. A ſubſidy granted by the 
valuation of their. livings in the King's books; and 


File this cuſtom continued, convocations were wont to fit 
inquently as parliaments : but the laſt ſubſidies, thus 


i, II. cap. 10. fince which another method of taxation 
generally prevailed, which takes in the clergy as well 
we laity ; in recompenſe for which the beneficed clergy 
e from that period been allowed to vote at the election 
knights of the ſhire (m); and thenceforward alſo the 


ice of giving eccleſiaſtical ſubſidies hath fallen into 
Jl diſuſe, - 


Ti: lay ſubſidy was uſually raiſed by commiſſioners ap- 
weg by the crown, or the great officers of ſtate : and 


Ftore in the beginning of the civil wars between 


| Charles I, 
0 Hic b. 2, (1) 4 Inſt. 33. 
(n) Dalt, of ſherifls, 418. Gilb. hiſt. of exch, c. 4. 


med the ſum, he being known to be poſſeſſed of a great 


nocation: which grants of the clergy were confirmed 
ualiament, otherwiſe they were illegal, and not binding; 


convocation, which continued fitting after the difolution © 
wy was after the rate of . in the pound according to 


wanted, fir Edward Coke tells us (I), to about 20000. 


en by the clergy, were thoſe confirmed by ſtatutes 25 
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Charles I. and his parliament, the latter, having no t 
ſuſficient revenue to ſupport themſe]ves and their meaſu 
introduced the practice of laying weekly and monthly 
ſeſlments (n) of a ſpecific ſum upon the ſeveral counties 
the kingdom; to be levied by a pound rate on lands x 
perſonal eſtates : which were occaſionally continued dir; 
the whole uſurpation, ſometimes at the rate of 120006/ 
month, ſometimes at inferior rates (o). After the reſtora; 
the antient method of granting ſubſidies, inſtead of 
monthly aſſeſſments, was twice, and twice only, renee 
Di. in 1663, when four ſubſidies were granted by thete 
poralty, and four by the clergy ; and in 1670, when $000, 
were raiſed by way of ſubſidy, which was the laſt time 
raiſing ſupplies in that manner. For the monthly aſſeſſme 
being now eſtabliſhed by cuſtom, being raiſed by commi 
oners named by parliament, and producing a more ce 
revenue; from that time forwards, we hear no more of ſu 
ſidies, but occaſional aſſeſſments were granted as the na 
nal emergencies required. Theſe periodical aſſeſſments, 
ſubſidies which preceded them, and the more antient ſcuta 
hydage and talliage, were to all intents and purpoſes a | 
tax; and the aſſeſſments were ſometimes expreſsly cal 
ſo (p). Vet a popular opinion has prevailed, that the | 
tax was firſt introduced in the reign of king William! 
becauſe in the year 1692 a new aſſeſſment or valuation 
eſtates was made throughout the kingdom : which, tho 
by no means a perfect one, had this effect, that a ſupply 
| $00000/. was equal to 15. in the pound of the value of 
eſtates given in. And, according to this enhanced yaluat 
from the year 1693 to the preſent, (1765) a period of ac 
70 years, the land tax has continued an annual charge vj 
the ſubje& ; above half the time at 4-5. in the pound, ſo 
times at 25. twice (q) at 15. but without any total inten} 
ſion. The medium has been 4s. 34. in the pound ; be 
equivalent to twenty three antient ſubſidies, and amoum 
annually to more than a million and a half of money. 


(n) 29 Nov. 4 Mar. 1642. EEE: 

(o) One of theſe bills of aſſeſſment, in 1686, is preſe* 
Scobell's collection, 400. | | 

(p) Com. Journ. 26 Jun. 9 Dec, 1678. 

(q) in the years 1732 and 17 33» 
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"thod of raiſing it is by charging a particular ſum. upon 
ach county, according to the valuation given in, 4. B. | 
gr: and this ſum is aſſeſſed and ' raiſed upon individuals 
(their per ſonal eſtates, as well as real, being liable thereto) 
y commiſhoners appointed in the act, being the principal 
zudholders of the county, and their officers. 


Il. Taz other annual tax is the malt tax ; which is a 
im of 7 50000 l. raiſed every year by parliament, ever ſince 
1697, by a duty of 6 d. in the buſhel on malt, and a pro- 
rtionable ſum on certain liquors, ſuch as cyder and perry, 
lich might otherwiſe prevent the conſumption of malt. 
This is under the management of the commiſſioners of ex- 
ak; and is indeed itſelf no other than an annual exciſe; the 
ture of which ſpecies of taxation I ſhall preſently explain: 
only premiſing at preſent, that in the year 1760 an additio- 
ul perpetual exciſe of 3 d. per buſhel was laid upon malt; 
nd in 1763 a proportionable exciſe was laid upon cyder and 
ey, but new-modelled in 1766. > 3 


THE perpetual taxes are, | 


I, THE cuſtoms z or the duties, toll, tribute, or tariff, 
payable upon merchandize exported and imported. The 
conſiderations upon which this revenue (or the more antient 
art of it, which aroſe only from exports) was inveſted in 
the king, were ſaid to be two (r); 1. Becauſe he gave the 
ſubject leave to depart the kingdom, and to carry his goods 
long with him. 2. Becauſe the king was bound of common 
nzht to maintain and keep up the ports and havens, and to 
rotect the merchant from pirates. Some have imagined 
they are called with us cuſtoms, becauſe they were the inhe- 
ntance of the king by immemorial uſage and the common 
hu, and not granted him by any ſtatute (s) but fir Edward 
Coke hath clearly ſhewn (t), that the king's firſt claim to 
lem was by grant of parliament 3 Edw. I. though the re- 
Vol, I. F cord 


(r) Dyer, 16e, 8 (s) Dyer. 43 pl. 24. 
%) latt. 88, 59. | 
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cord thereof is not now extant. And indeed this is in expreſ; 
words confeſſed by ſtatute 2 5 Edw. I. c. 7. wherein the hs 
promiſes to take no cuſtoms from merchants, without th 
common aſſent of the realm, ſaving to us and our Vi: 
the cuſtoms on wools, ſkins, and leather, formerly grund 
« ed to us by the commonalty aforeſaid.” Theſe were for- 
merly called the hereditary cuſtoms of the crown ; and were 
due on the exportation only of the ſaid three commodities 
and of none other: which were ſtyled the fafle commodities 
cf the kingdom, becauſe they were obliged to be brought to 
thoſe ports where the king's ſtaple was eſtabliſhed, in order 
to be there firſt rated, and then exported (u). They were 
denominated in the barbarous Latin of our antient records, 
cufluma (v); not conſuetudines, which is the language of 
our land whenever it means merely uſages. The duties on 
wool, ſheep-ſkins or wooltells, and leather exported, were 
called cuftuma antigua frve magna : and were payable by 
every merchant, as well native as ſtranger ; with this differ. 
ence, that merchant ſtrangers paid an additional toll, viz, 
half as much again as was paid by natives, The cufua 
tara et nova were an impoſt of 3d. in the pound, due 
from merchant ſtrangers only, for all commodities as well 
imported as exported ; which was uſually called the alien's 
| duty, and was firſt granted in 31 Edw. I. (w). But theſz 
| Fo antient hereditary cuſtoms, eſpecially thoſe on wool and 
woolfells, came to be of little account, when the nation 10 
became ſenſible of the advantages of a home manufacture, 
and prohibited the exportation of wool by ſtatute 11 Edv. 
III. C. 12. þ 


THERE is alſo another very antient hereditary duty be- 
longing to the crown, called the przſage or butlerage of 


tes rw 


; | Wines; which is confiderably older than the cuſtoms, being ml 
| | | taken notice of in the great roll of the exchequer, 8 Ric. 1, U 
| = full extant (x). Priſage was a right of ?a#iag two tons of | 
{| | | Wills Wa 
| (uv) Dar 9. I» Fc 
fv} This ar p*!!ation ſceins to be detived from the F;enc Word Irs, 


Couſjum, or ieftum, which ſignihes toil or tribute, and ones ts 
9 GWn etymology. to the ward conſt, which fignifies price, charge, 
= or, as we have adopted ite in Engliſh, . 
1 % * x 4 _ 
| (*) 4 Lit. 29, (X) Munde x. F iſt. EXC. 52 * 522 
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wine from every ſhip importing into England twenty tons 


2 WM, noe; which by Edward I. was exchanged into a duty of 
e. for every ton imported by mexchant-ftrangers, and call- 
J {hutlerage, becauſe paid to the king's butler (y). 


07HER cuſtoms payable upon exports and imports were 
ifinguiſhed into ſubſidies, tonnage, poundage, and other 
apolts. Subſidies were ſuch as were impoſed by parlia- 
aut upon any of the ſtaple commodities before-mentioned, 
ger and above the cuftuma antiqua et magna: tonnage was 
iduty upon all wines imported, over and above the priſage 
nibutlerage aforeſaid ; poundage was a duty impoſed ad 
when, at the rate of 12d. in the pound, on all other 
prchandize whatſoever : and the other impoſts were ſuch 
nere occaſionally laid on by parliament, as circumſtances 
ad times required (2). Theſe diſtinctions are now in a 
umer forgotten, except by the officers immediately con- 
encd in this department; their produce being in effect 
il blended together, under the one denomination of the 
uſtoms, 1 216 4 eee 


pr theſe we underſtand, at preſent, a duty or ſubſidy 
ud by the merchant, at the quay, upon all imported as 
jell as exported commodities, by authority of parliament ; 
nels where, for particular national reaſons, certain re- 
mis, bounties, or drawbacks, are allowed for particular 
ports or imports. Thoſe of -tonnage and poundage, in 
ticular, were at. firſt granted, as the old ſtatutes (and 
atcularly x Eliz. c. 19.) expreſs. it, for the defence. of 
le realm, and the keeping and ſafeguard of the ſeas, and 
br the intercourſe of merchandize ſafely to come into and 
ß out of the ſame. They were at firſt uſually granted 
y for a ſtated term of years, as, for two years in 5 Ric. 
Wa); but in Henry the fifth's time, they were granted 
in for life by a ſtatute in the third year of his reign ; and 
wn to Edward IV. for the term of his life alſo : ſince 
Much time they were regularly granted to all his ſucceſ- 
ins, for life, ſometimes at their firſt, ſometimes at other 
lbſequent parlianſents, till the reign of Charles the firſt ; 


0 2 when, 


(y Day, 8. 2. Bulſtr. 284. (2) Dar. 11; 12. 
e Ibid, 13. ry WE 7 
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when, as the noble hiſtorian expreſſes i it (b), his miniſte 
were not ſufhciently ſolicitous for a rene wal of this les 
grant. And yet they were imprudently and unconſtitut 
onally levied and taken, without conſent of par liament, fe 
fifteen years together; which was one of the cauſes ; 
thoſe unhappy diſcontents, juſtifiable at firſt in too man 
inſtances, but which degenerated at laſt into cauſeleſs rebel 
tion and murder. Por, as in every other, ſo in this part 
cular caſe, the king ( previous to the commencement of ho 
tilities) gave the nation ample ſatisfaction for the errors g 
his former conduct, by paſſing an act (c), whereby he i 
nounced all power in the crown of levying the duty of to 
nage and poundage, without the expreſs conſent of parlia 
ment; and alſo all power of impoſition upon any merchan 
dizes whatever. Upon the reſtoration this duty was grante 
to king Charles the ſe:ond for life, and fo it was to his t 
immediate ſucceſſors ; but now by three ſeveral ſtatute 
9 Ann. c. 6. 1 Geo. I. c. 12. and 3 Geo. I. c. 7. it is mad 
L and mortgaged for the debt of the public. TA 
cuſtoms, thus impoſed by parliament, are chiefly containe 
in two books of rates, ſet forth by parliamentary authori 
ty (d); one ſigned by fir Harbottle Grimſton, ſpeaker « 
the houſe of commons in Charles the ſecond's time; a 
the other an additional one figned by fir Spenſer Compto 
ſpeaker in the reign of George the firſt ; to which alſo ful 
ſequent additions have been made. Aliens pay a larger pro 
portion than natural ſubjects, which is what is now gent 
rally underſtood by the aliens' duty; to be exempted frot 
+ which is one principal cauſe of the frequent applications 
- parliament for acts of naturalization, 


THEsz cuſtoms are then, we ſee, a tax immediately pa 
by the merchant, although ultimately by the conſume 
And yet thefe are the duties felt leaſt by the people; and, 
prudently managed, the people hardly conſider that they ps 
them at all. For the merchant is eaſy, being ſenſible 


does not pay them for himſelf ; and the conſumer, l 
rea 


(b] Hiſt. Rebell. b. 3. (c) 16 Car. 1. c. 8. 
(4) Stat. 12. Car. II. c. 4 11 Geo, I. c. 7. 


— 
do » = 


Y * 
\ o 2 N . 


0, 8. = of PERSONS. a0 
ply pays them, confounds them with the price of the 
Li. : in the ſame manner as Tacitus obſerves, that 
r emperor Nero gained the reputation of aboliſhing the 
xx on the ſale of ſlaves, though he only transferred it from 
te buyer to the ſeller ; fo that it was, as he expreſſes it, 
l remifſurn magis . Pecie, quam Vt : quia, cum venditor pen- 
dere juberetur, in partem pretii emptori bus accreſce- 
Chat (e).“ But this inconvenience attends it on the other 
ind; that theſe impoſts, if too heavy, are a check and 
rp upon trade; and eſpecially when the value of the 


te duty impoſed, This in conſequence gives riſe alſo to 


bet: and its natural and moſt reaſonable puniſhment, 
. confiſcation of the commodity, is in ſuch caſes quite 
tual ; the intrinſic value of the goods, which is all 
ut the ſmuggler has paid, and therefore all that he can 
ble, being very inconſiderable when compared with his pro- 
l of advantage in evading the duty. Recourſe muſt 
bercfore be had to extraordinary puniſhments to prevent 
j; perhaps even to capital ones: which deſtroys all pro- 
won of puniſhment (f), and puts murderers upon an 
qual footing with ſuch as are really guilty of no natural, 
u merely a poſitive, offence, | 


THERE is alſo another ill conſequence attending high 
moſts on merchandize, not frequently conſidered, but in- 
Wutably certain; that the earlier any tax is laid on a com- 
todity, the heavier it falls upon the conſumer in the end: 
kreyery trader, through whoſe hands it paſſes, muſt have 
profit, not only upon the raw material and his own labour 
ud time in preparing it, but alſo upon the very tax itſelf, 
mich he advances to the government; otherwiſe he loſes 


loinſtance in the article of foreign paper. The merchant 
Fs a duty upon importation, which he does not receive 
Fn till he ſells the commodity, perhaps at the end of 
lee months. He is therefore equally entitled to a profit 


0 3 | upon 
0 N. J. 14, (f) Monte ſqv. Sp. L., b. 13. c. 8 


unmodity bears little or no proportion to the quantity of 


mggling, which then becomes a very lucrative employ- 


& uſe and intereſt of the money which he ſo advances. 
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upon that duty which he pays at the cuſtom-houſe, a; 10 
profit upon the original price which he pays to the mant 
facturer abroad; and conſiders it accordingly in the pri 
he demands of the ſtationer. When' the ſtationer ſells 
again, he requires a profit of the printer or bookſeller upd 
the whole ſum advanced by him to the merchant : and + 

| bookſeller does not forget to charge the full proportion 

| the ſtudent or ultimate conſumer z who therefore does, nd 
| | only pay the original duty, but the profits of theſe thr 
intermediate traders, who have ſucceſſively advanced it { 
him. This might be carried much farther in any mech 
nic al, or more complicated, branch of trade. 


II. DragcrLy oppoſite in its nature to this is the exc 
duty ; which is an inland impoſition, paid ſometimes upd 
the conſumption of the commodity, or frequently upon 

klctail ſale, which is the laſt tage before the conſumptio 
his is doubtleſs, nnpartially ſpeaxing, the moſt oeconq1 
cal way of taxing the ſubje& : the charges of levying, co 
lecting, and managing the exciſe duties being conſiderah 
leſs in proportion, than in other branches of the revenue, 
alſo renders the commodity cheaper to the conſumer, thi 
charging it with cuſtoms to the ſame amount would d. 
for the reaſon juſt now given, becauſe generally paid in 
much later ſtage of it. But, at the ſame time, the rigo 
and arbitrary proceedings of exciſe- lau s ſeem hardly con 
patible with the temper of a free nation. For the frau 
that might be committed in this branch of the revenue, ui 
leſs a ſtrict watch is kept, make it neceſſary, wherever it 
eſtabliſhed, to give the officers a power of entering a 
' ſearching the houſes of ſuch as deal in exciſable commoc 
ties, at any hour of the day, and, in many caſes, of t 
night likewiſe. And the proceedings in caſe of tranſgreſſi 
are ſo ſuinmary and ſudden, that a man may be convict 
in two days time in the penalty of many thouſand pounf 
by two commiſſioners or juſtices of the peace; to the to 
excluſion of the trial by jury, and diſregard of the co 
mon law, For which reaſon, though lord Clarendon te 
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\ . 
* ys (g), that to his knowledge the earl of Bedford (who was 
an made lord treaſurer by king Charles the firſt, to oblige his 
* wrliament) intended to have ſet up the exiſe in England, 
þ et it never made a part of that unfortunate prince's re- 
pe renue 3 being firſt introduced, on the model of the Dutch | 
x prototype, by the parliament itſelf after its rupture with 
be crown. Vet ſuch was the opinion of its general unpo® 
7 pularity) that when in 1642, © aſperſions were caſt by ma- 
* « lignant perſons upon the houſe of commons, that they 


intended to introduce exciſes, the houſe for its vindication 
therein did declare, that theſe rumours were falſe and 
@ ſcandalous ; and that their authors ſhould be apprehended 
and brought to condign puniſhment (h).“ Its original (i) 


being at firſt laid upon thoſe perſons and commodities, where 
vas ſuppoſed the hardſhip would be leaſt perceivable, viz. 
tie makers and venders of beer, ale, cyder, and perry (K): 


heir brethren at Weſtminſter by impoſing a ſimilar duty; 
both ſides proteſting that it ſhouid be continued no longer 
than to the end of the war, and then be utterly abolihed (1), 
but the parliament at Weſtminſter Hon after impoled it on 
len, wine, tobacco, ſugar, and ſuch a multitude of other 
ommodities, that it might fairly be denominated general: 
n purſuance of the plan laid down by M. Pymme (who 
kems to have been the father of the exciſe) in his letter to 
ir john Hotham (m), ſignifying, © that they had proceeded 
in the exciſe to many particulars, and intended to go on 
farther; but that it would be neceſſary to uſe the people 
| by | Tk e 
() Hiſt. b. 3. ch) Com. Journ. 8 OR, 1642. 
(1) The tranſlator and continuator of Petavius's chronological 
litory Lond. 1659. fol.) informs us, that it was firſt moved for, 
8 Mar. 1643, by Mr. Prynne. And it appears from the journals 
i the commons that on that day the houte reſolved itſelf into a 
Omittee to conſider of raiſing money, in conſequence of which 
beerciſe was afterwards voted, But Mr, Prynne was not a mem- 
ir of parliament till 7 Nov, 1648; and publiſhed in 1654, A 
: proteſiation againſt the illegal, deſtable, and oft-condemned tax 
ind ex tortion of exciſe in general,” It is probably therefore 
ke of the printer, for Mr. Pymme, who was intended for 
„ of the exchequer under the earl of Bedford. (Lord 
it. d. 7.) (k) Com. Jour, 17 May 1643. (1) L. Clar. b. 7. 
) 30 May 1643. Dugdale of the troubles, 120. 


fabliſhment was in 1643, and its progreſs was gradua! 


nd the royaliſts at Oxford ſoon followed the example of 
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to it by little and fittle.” And afterwards, when the nation 
had been accuſtome( to it for a ſeries of years, the ſucceed. 
ing champions of liberty boldly and openly declared « the 
«© impolt of excife to be the moſt eaſy and indifferent levy! 
% that could be laid upon the people (n) :” and according. 
ly continued it during the whole uſurpation. Upon kin 
Charles's return, it having then been long eſtabliſhed aid 
its produce well known, ſome part of it was given to the 
crown, in 12 Car. II. by way of purchaſe (as was before 
obferved) for the feodal tenures and other oppreſſive part 
of the hereditary revenue. But, from its firſt original to 
the prefent time, its very name has been odious to the pec- 


dundance of other commodities in the reigns of king Wil. 
liam III. and every ſucceeding prince, to ſupport the enor- 
mous expenſes occaſioned by our wars on the continent. 
Thus branches and other fpuits are now exciſed at the di- 
tillery ; printed ſilks and linens, at the printers ; ſtarch and 
hair powder, at the maker's; gold and ſilver wire, at the 
wiredrawer's ; all plate whatſoever, firſt in the hands of the 
vendor, who pays yearly for a licence to {ell it, and after- 
wards in the hands of the occupier, who alſo pays an annua 
duty for having it in his cuſtody; and coaches and othe 
wheel carriages, for which the occupier is exciſed ; though 
not with the ſame circumſtances of arbitrary ſtrictneſs wil 
regard to plate and coaches, as in the other inſtances. Te 
theſe we may add coffeee and tea, chocolate, and cocoa 
paſte, for which the duty is paid by the retailer ; all artificial 
wines, commonly called ſweets ; paper and paſteboard, fit 
when made, and again if ſtaincd or printed ; malt as before 
mentioned; vinegars; and the manufacture of glaſs ; for a 
which the duty is paid by the manufacturer; hops, for 
which the perſon that gathers them is anſwerable; candles 
and ſoap, which are paid for at the maker's ; malt liquors 
brewed for ſale, which are exciſed at the brewery ; cycel 
and perry, at the vendor's ; and leather ſkins, at the tan 
ner's. A lift, which no friend to his country would will 
to lee farther encreaſed. | 


III. I PRO 


() Ord. 14 Avg. 1649. c 50. Scobcll 72. Stat. 1656. C. 19 
Scobell. 453. ; . 


6.6. of Prngons: 3827 


| 

be Ill. I PROCEED therefore to a third duty, namely that 
l yon ſalt ; which is another diſtin& branch of his majeſty's 
he xtraordinary revenue, and conſiſts in an exciſe of 3s. 4 d. 
UW ir buſhel impoſed upon all falt, by ſeveral ſtatutes of king 
S WW Villiam and other ſubſequent reigns. This is not generally 
ed an exciſe, becauſe under the management of different 
ag mmiſſioners : but the commiſſioners of the ſalt duties 
le me by ſtatute x Ann. c. 21. the ſame powers, and muſt 
ne olrve the ſame regulations, as thoſe of other exciſes. 
a This tax has uſually been only temporary; but by ſtatute 
ogg Geo. II. c. 3. was made perpetual, | 
0+ 

- IV. ANOTHER very conſiderable branch of the revenue 
„ beied with greater chearfulneſs, as, inſtead of being a 
WE ucden, it is a manifeſt advantage to the public. I mean the 
office, or duty for the carriage of letters. As we have 
(ed the original of the exciſe to the parliament cf 1643, 
nd i is but juſtice to obſerve that this uſeful invention owes 
be birth to the ſame aſſembly. It is-true, there exiſted poſt- 


miters in much earlier times; but I apprehend their buſi- 
es was confined to the dg of poſt- horſes to perſons 
ſto were deſirous to travel expeditiouſly, and to the diſ- 


utline of the preſent plan ſeems to have been origmally con- 
red by Mr. Edmond Prideaux, who was appointed at- 
arney general to the commonwealth after the murder of 
lng Charles. He was chairman of a committee in 1642 
br conſidering what rates ſhould be ſct upon inland let- 
ks (o); and afterwards appointed poſt-malter by an ordi- 
ice of both the houſes (p), in the execution of which 
ace he firſt eſtabiiſhed a weekly conveyance of letters into 
parts of the nation (q) : thereby ſaving to the public the 


ch large of maintaining poſt-maſters, to the amount of 
5 eo, fer annum. And, his own emoluments being proba- 
{2 


ly conſiderable, the common council of London endeavour- 


G abs erect another poſt - office in oppoſition to his, till check- 
98 | | ed 
N e) Com. 1 n. 23 Mar, 1642, (p) Lid. 7 Sept. 1643. 


(q) bid. 21 Mar, 1649. 


OS 


patching extraordinary pacquets upon ſpecial occaſions. The 
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ed by a reſolution of the commons (r), declaring that the 


office of poſt-maſter is and ought to be in the ſole power an 
diſpoſal of the parliament. This office was afterwards farm 


ed by one Manley in 16 54 (8). But, in 1657, a regular pott 
office was erected by the authority of the protector and 
his parliament, upon nearly the fame model as has been eye; 
ſince adopted, with the ſame rates of poſtage as were cont 
nued till the reign of queen Ann (t). After the reftoratio 


a ſimilar office, with ſome improvements, was eſtabliſhes 


by ſtatute 12 Car. II. c. 35. but the rates of letters went 


altered, and ſome farther regulations added, by the ſtatute 
9 Ann. c. 10. 6 Geo. I. c. 21. 26 Geo. II. c. 12 


5 Geo, III. c. 25. & 7 Geo. III. c. 50. and penalties wen 
enacted, in order to confine the carriage of letters to th 
public office only, except in ſome few caſes : a proviſion 
which is abſolutely neceſſary ; for nothing but an excluſiv 
right can ſupport an office of this fort : many rival inde 


pendent offices would only ferve to ruin one another 
The privilege of letters coming free of poſtage, to and fro 
members of parliament, was claimed by the houſe of com 


mons in 1660, when the firſt legal ſettlement of the preſenl 
poſt-office was made (u); but afterwards dropped (v) upo 
à private aſſurance from the crown, that this privilege ſhould 


be allowed the members (w). And accordingly a warran 
was conſtantly iſſued to the poſt-maſter-general(x), direGting 
the allowance thereof, to the extent of two ounces i 
weight :, till at length it was expreſsly confirmed by ſtatut 
4 Geo. III. c. 24 ; which adds many new regulations, ren 
dered neceſſary by the great abuſes crept into the practice q 


franking, whereby the annual amount of franked letters ha 


gradually increaſed, from 23600 J. in the year 1715, U 
170% . in the year 1763 (y). There cannot be deviſed 


more eligible method, than this, of raiſing money upon thi 


ſubject: for therein both the government and the peop't 


And a mutual benefit. The government acquires a hug 


Ievende 


(r) Com. Journ. 21 Mar. 1649. (5 Scobell. 358. 
(t) Com. ee 9 Jun. 1657, Scobell. 311. 
(u) Cory, Journ Dec. 1050, >, 
(v) 161d, 22 Dec. 1660, () 151. 16 Apr. 1735 
(x) Lid. 26 Feb. 1734. (y) Aid. 28 Mar. 1704 
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wenuez and the people do their buſineſs with greater eaſe, 


expedition, and cheapneſs, than they would be able to do 
no ſuch tax (and of courſe no ſuch office) exiſted, 


v. A FIFTH branch of the perpetual . conſiſts in ; 
te ſtamp duties, which are a tax impoſed upon all parch- 

nent and paper whereon any legal proceedings, or private 

atrument3 of alm-ſt any nature whatſoever, are written 

id alſo upon licenſes for retailing wines, of all denomina- 
tons ; upon all almanacks, newſpapers, advertiſements, 
ards, dice, and pamphlets containing leſs than ſix ſheets of 

naper. Theſe impoſts are very various, according to the na- 

we of the thing ſtamped, riſing gradually from a penny to 

ten pounds. This is alſo a tax, which though in ſome 

nances it may be heavily felt, by greatly increaling the 

expenſe of all mercantile as well as legal proceedings, yet 
ifmoderately impoſed) is of ſervice to the public in general, 

by authenticating inſtruments, and rendering it much more 
lfricult than formerly to forge deeds of any ſtanding; ſince, 
8 the officers of this branch of the revenue vary their 
famps frequently, by marks perceptible to none but them- 
lres, a man that would forge a deed of king William's 
ime, muſt know and be able to counterfeit the ſtamp of 
that date alſo, In France and ſome other countries the 
luty is laid on the contract itſelf, not on the inſtrument in 
wich jt is contained: but this draws the ſubject into a 
bouſand nice diſquifitions and diſputes conce: ning the na- 
ture of his contract, and whether taxable or pot; ; in which 
be farmers of the revenue are ſure to have the advantage. 
Our method anſwers the purpoſes of the ſtate as well, and 
conſults the eaſe of the ſubje& much better. The &rit in- 
ſitution of the ſtamp duties was by ſtatute 5 & 6 W. & M. 

t. 21. and they vows ſince in many inſtances been increaſed 
b five times their, original amount, 


VI. A $1XTH branch is the duty upon houſes and win- 
tows, As early as the conqueſt nention is made in domef- 
lay book of fumage or ones: vulgarly called ſinoke far- 
lings; which were paid by cuſtom to the king ſor every 
dimney ! in the houſe, And we read that Edward the black 

| prince 
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prince (ſoon after his fucceſſes in France) in imitation of the 
_ Engliſh cuſtom, impoſed a tax of a florin upon every hearth 
in his French dominions (z). But the firſt parliamentary 
eſtabliſhment of it in England was by ſtatute 13 & 14 
Car. II. c. 10. whereby an hereditary revenue of 25, for 
every hearth, in all houſes paying to church and poor, was 
granted to the king for ever. And, by ſubſequent ſtatutes, 
for the more regular aſſeſſment of this tax, the conſtable and 
two other ſubſtantial inhabitants of the pariſh, to be ap- 
pointed yearly, (or the ſurveyor, appointed by the crown, 
together with ſuch conſtable or other public officer) were, 
once in every year, empowered to view the inſide of every 
houſe in the pariſh. But, upon the revolution, by ſtatute 
1 W. & M. ſt. 1. c. 10. hearth money was declared to be 
«© not only a great oppreſſion to the poorer fort, but a badge 
< of flavery upon the whole people, expoſing every man's 
s houſe to be entered into, and ſearched at pleaſure, by per- 


* ſons unknown to him; and therefore, to erect a laſting 
monument of their majeſties* goodneſs in every houſe in 


the kingdom, the duty of hearth money was taken away 
* and aboliſhed.” This monument of goodneſs remains 
among us to this day: but the proſpe& of it was ſomewhat 
darkened, when in fix years afterwards by ſtatute 7 W. III. 
c. 18. a tax was laid upon all houſes (except cottages) of 
25. now advanced to 3s. per houſe, and a tax alſo upon all 
windows, if they exceeded nine, in ſuch houſe. Which rates 
have been from time to time (a) varied, being now extend- 
ed to all windows exceeding ſix ; and power is given to ſur- 
veyors, appointed by the crown, to inſpect the outſide of 
houſes, and alſo to paſs through any houſe two days in the 
year, into any court or yard to inſpe& the windows there. 


VII. Tux ſeventh branch of the extraordinary perpctudl 
revenue is the duty ariſing from licences to hackney coaches 
and chairs in London, and the parts adjacent, In 1954 


two hundred hackney coaches were allowed within London, 
Weſtminſter, 


(2) Mod, Un. Hiſt. xxiii, 46: , Spelm. Gl\off. ff. Fare, 
(a) Stet, 20. Geo If, c. 2. 31 Geo 11. e. 22. 2 Ges. I.. 
Ce. 8. 6 Ged. III. C, 58. | | 


cb. 8. of PeRSONS. 
Weſtminſter, and ſix miles round, under the direction of 
he court of aldermen (b). By ſtatute 13 & 14 Car. II. 
2. four hundred were licenſed ; and the money ariſing 
hereby was applied to repairing the ſtreets (c). This num- 
ter was increaſed to ſeven hundred by ſtatute 5 W, & M, 
© 22. and the duties veſted in the crown: and by the ſtatute 
Ann. c. 23. and other ſubſequent ſtatutes (d), there are 
agb hundred licenſed coaches and fout hundred chairs. 
This revenue is governed by commiſſioners of its own, and 
% in truth, a benefit to the ſubject; as the expenſe of it is 
felt by no individual, and its neceſſary regulations have 
etahliſned a competent juriſdiction, whereby a very refrac- 
tory race of men may be kept in ſome tolerable order. 


VIII. THE eighth and laſt branch of the kmg's extraor- 
(nary perpetual revenue is the duty upon offices and pen- 
ſons; conſiſting in a payment of 15. in the pound (over 
ind above all other duties) out of all ſalaries, fees, and 
perquiſites, of offices and penſions payable by the crown. 
This highly popular taxation was impoſed by ſtatute 31 


ders of the land tax. 
THE clear neat produce of theſe feveral branches of the 


revenue, after all charges of collecting and management 
pad, amounts at prefent annually to about ſeven millions 


es 
d- aud a quarter ſterling ; beſides more than two millions and 
r- 2 quarter raiſed by the land and malt tax. How theſe im- 
of WI nenſe ſums are appropriated, is next to be conſidered. And 
te WM this is, firſt and principally, to the payment of the intereſt 


of the national debt. 


Is order to take a clear and comprehenſive view of the 
nature of this national debt, it muſt firſt be premiſed, that 
alter the revolution, when our new connections with Eu— 
rope introduced a new ſyſtem of foreign politics, the ex- 
nſes of the nation, not only in ſettling the new eſtabliſn- 

. ment, 


(b) Scobell. 313. | (e) Com. Journ. 14 Feb. 1661. 
(t) 10 Ann, c. 19. F. 158. 2 Gee. I. c. 15. 7 Geo. II. c. 34. 


Geo, II. c. 22. and is under the direction of the commiſil- 
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ment, but in maintaining long wars, as principals, en the 
continent, for the ſecurity - the Dutch barrier, reducing 
the French monarchy, ſetthng the Spaniſh ſucceſſions, "hs 
porting the houſe of Auſtria, maintaining the- liberties of 
the 1 body, and other purpoſes, increaſed to an 
unuſual degree: inſomuch that it was not thought adviſable 
to raiſe all the expenſes of any one year by taxes to be 
levied within that year, leſt the unaccuſtomed weight of 
them ſhould create murmurs among the people. It was 
therefore the policy of the times to anticipate the revenues 
of their poſterity, by borrowing immenſe ſums for the 
current ſervice of the ſtate, and to lay no more taxes 
upon the ſubje& than would ſuffice to pay the annual in- 
tereſt of the ſums ſo borrowed : by this means converting 
the principal debt into a new ſpecies of property, tran. 
ferable from one man to another at any time and in any 
= quantity. A ſyſtem which ſeems to have had its oviginal 
| in the fate of Florence, A. D. 1344: Which government 
then owed about 60000 1. ſterling: and, being unable 
to pay it, formed the principal into an aggregate ſum, cal- 
led metaphorically a :9unt or bank, the ſhares whereof 
were transferable like our ſtocks, with intereſt at -5 fer cent, 
ie. the prices varying according to the exigencics of the ſtate 

(e). This laid the ſoundation of what is called the na. 

tional debt: for a few long annuities created in the reign 
| of Charles II. will hardly: deſerve that name. And th 
1 example then ſet has been ſo cloſely followed during the © 
wy! | long wars in the reign of queen Anne, and ſince, that the 10 
capital of the national debt, (funded and unfunded) amount-Wif m. 
j ed in January 1769 to near 142,000,000 J. to pay the in- 
| 3 tereſt of which, and the charges for management, amoxnt- 
> jog annually to upwards of four millions and a half, the 


CY extraordinary revenues juſt now enumerated (excepting only 4 u 
14 the land- tax and annual malt-tax) are in the ſirſt place 1 
|| mortgaged, and made perpetual by parliament. Perpetual, py 
{1 I ſay; but ſtill redeemable by the ſame authority that im. a 
#6 - poſed them: which, if it at any time can pay off the capital * 
1 | wi P10) 
| be! 
| (e) Pro temp ore, po „e, bre cammodo, miruitur cerum pre! un bert 

| due avgeſeit,- Alctin. See Med. Us, Hit, Xvxri. 99 
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will aboliſh thoſe taxes which are raiſed to diſchar ge the 
intereſt, 


By this means the quantity of property in the kingdom 
Is oreatly encreaſed in idea, compared with former times; ; 
yet, if we coolly conſider it, not at all encreaſed in reality. 
We may boaſt of large fortunes, and quantities of money 
in the funds. But where does this money exiſt? It exiſts 
only 1 in name, in paper, in public faith, in parliamentar y 


which the public faith has pawned for the ſecurity of theſe 
debts? The land, the trade, and the perſonal induſtry of 
the ſubject; from which the money muit - ariſe that ſup- 
plies the ſeveral taxes. In theſe therefore, and theſe only, 
the property of the public creditors does really and intrin- 


perlon al induſtry of individuals, are diminiſhed in their true 
ue juſt ſo much as they are pledged to anſwer. If A's 
income amounts to 100 J. per annum; and he is fo far in- 
debted to B, that he pays him 50 J. per annum tor his in- 
tereſt ; one half of the value of A's property is transferred 
to B the creditor. The creditor's property exiſts in the 
demand which he has upon the debtor, and no where elſe; 
and the debtor is only a truſtee to his creditor for one half 
of the value of his income. In ſhort, the property of a 


tonal taxes: by how much therefore he is the richer, by ſo 
much the nation, which pays theſe taxes, is the poorer. 


THz only advantage, that can reſult to a nation from 
public debts, is the encreaſe of circulation by multiplying 
the caſh of the kingdom, and creating a new ſpecies. of 


dertaking, by means of its transferable quality; and yet 
producing: ſome profit, even when it lies idle and unem- 
poyed... A certain proportion of debt ſeems therefore to 
be highly uſeful to a trading people; but what that pro- 
portion is, it is not for me to determine. Thus much 1s 
| 3 in 


keurity : and that ĩt is undoubtedly ſufficient for the eredi- 
tors of the public to rely on. But then what is the pledge, 


ſcally exiſt: and of courſe the land, the trade, and the 
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creditor of the public conſiſts in a certain portion of the na- 
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indiſputably certain, that the preſent magnitude of our na. 
tional incumbrances very far exceeds all calculations of com. 
mercial benefit, and is productive of the greatelt inconveni. 
ences. For, firſt, the enormous taxes, that are raiſed up- 
on the neceſſarics of life for the payment of the intere of | 
this debt, are a hurt both to trade and manufactures, by 
raihug the price as well of the artiſicer's ſubliſtence, as of 
the raw material, and of courſe, in a much greater propor. 
tion, the price of the commodity itſelf. Secondly, if part 
of this debt be owing to foreigners, either they draw out 
of the kingdom annually a conſiderable quanticy of ſpecie 
for the intereſt; cr elſe it is made an argument to grant 
them unreaſonable privileges in order to induce them to re- 
ſide here. Thirdly, if the whole be owing to ſubjects only, 
it is then charging the active and induſtrious ſubject, who 
pays his ſhare of the taxes, to maintain the indolent and 
idle creditor who receives them. Laſtly, and principally, 
it weakens the internal ſtrength of a ſtate, by anticipating 
- thoſe reſources which ſhould be reſerved to defend it in caſe | 
of neceſſity. The intereſt we now pay for our debts would 
be nearly ſufficient to maintain any war, that any national 
motives could require. Aud it our anceſtors in king Wil- 
liam's time had annually paid, ſo long as their exigencies 
+ laſted, even a leſs ſum than we now annually raiſe upon 
their accounts, they would in the time of war have borne 
no greater burdens, than they have bequeathed to and ſet- 
tled upon their poſterity in time of peace; and might have 

been eaſed the inſtant the exigence was over, 


THE reſpective produces of the ſeveral taxes before- 
mentioned were originally ſeparate and diſtinct funds; be- 
ing ſecurities for the ſums advanced on each ſeveral tax, 
and for them only. But at laſt it became neceſſary, in or- 
der to avoid confuſion, as they multiplied yearly, to reduce 
the number of theſe ſeparate funds, by uniting and blend- 

ing them together; ſuperadding the faith of parliament for 
the general ſecurity of the whole. So that there are now 
only three capital funds of any account, the aggregate fund, 


and the general pond fo called from — union and addi- 
tion; 
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don; and the ſouth ſea fund, being the produce of the 
tes ? ppropriated to pay the intereſt of ſuch part of the 
ntional debt as was advanced by that company and its an- 
witants. Whereby the ſeparate funds, which were thus 
nited, are become mutual ſecurities for each other; and 
he whole produce of them, thus aggregated, liable to pay 
ach intereſt or annuities as were formerly charged upon 
ach diſtin fund; the faith of the legiſlature bring more- 
wer engaged to ſupply any caſual deficiencies, 


Tu cuſtoms, exciſes, and other taxes which are to 
ſyport theſe funds, depending on contingencies, upon ex- 
ports, imports, and confumptions, mutt neceflarily be of a 
ſery uncertain amount; but they have always been conſider- 
My more than was ficient to anſwer the charge upon 
them. The ſurpluſſes therefore of the three great national 
funds, the aggregate, general, and {out} ſea funds, over. 
nd above the intereſt and annuities charged upon. them, 
xe directed by ſtatute 3 Geo. I. c. 7, to be cairied toge- 
ther, and to attend the diſpoſition of parliament z and are 
thally denominated the finking fund, becauſe originally 
eſtined to ſink and lower the national debt. To this have 
been ſince added many other intire duties, granted in ſub- 
kquent years; and the annual intereſt of the ſums bor- 
owed on their reſpective credits is charged on and payable 
out of the produce of the ſink ny fund. However the neat 
lurpluſſes and ſavings, after all deductions paid, amount 
anually to a ver y conſiderable ſum ; par ticular ly in the year 
ending at Chriſtmas 1768, to almoſt two millions of mo- 
tey. For, as the intereſt on the national debt has been at 
kreral times reduced, (by the conſent of the proprietors, 
who had their option either to lower their intereſt or be 
pad their principal) the ſavings from the appropriated re- 
reaues muſt needs be extremely large. This linking fund 
the laſt reſort of the nation; its only domeſtic reſource, 
n which muſt chiefly depend all the hopes we can enter- 
tin of ever diſcharging or moderating our incumbrances. 
and therefore the prudent application of the large ſums, 
bow ariſing from this fund, is a point of the need im- 
prtance, and well worthy the ſerious attention of parlia- | 
n.ent 


- 
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ment; which was thereby enabled, in the year 1565, to 
reduce above two millions ſterling of the public debt; ; and 
about three millions in the three ſucceeding years. 


Bur, bates any part of the aggregate fund (the ſurplul. 
ſes whereof are one of the chief ingredients that form the 
linking fund) can, be applied to diminiſh the principal of 
the public debt, it ſtands mortgaged by parliament to raiſe 
an annual ſum for the maintenance of the king's houſhold 
and the civil lift. For this purpoſe, in the late reigns, the 
produce of certain branches of the exciſe and cuſtoms, the 
poſt- office, the duty on wine licences, the revenues of the 
remaining crown lands, the profits ariſing from courts of 
juſtice, (which articles include all the hereditary revenues 
of the crown) and alſo a clear annuity of. 120,000 J. in mo- 
ney, were ſettled on the king for life, for the ſupport of 
his majeſty's houſſiold, and the honour and dignity of tht 
crown. And, as the amount of thei? ſeveral branches was 
uncertain, (though in the laſt reign they were computed to 
have ſometimes raiſed almoſt a million) if they did not ariſe 
annually to 800,000 J. the parliament engaged to make up 
the deficiency. But his preſent majeſty having, ſoon after 
his acceſſion, ſpontancoully ſignified his bot, that his 
own hereditary revenues might be ſo diſpoſed of as migiit 
beſt conduce to the utility and ſatisfaction of the public, 
and having graciouſly accepted the limited ſum of 890,000! 
per annum for the ſupport of his civil lift (and that all 
charged with three life annuities, to the princeſs of Wales, 
the duke of Cumberland, and the princeſs Amelia, to the 
amount of 77,000 /.) the ſaid hereditary and other revenues 
are now carried into and made a part of the aggregate tund, 
and the aggregate fund 1s charged with the payment of the 
whole annuity to the crown of oo, ooo. per annuum (f). 
Hereby the revenues themſelves, being put under the ſam? 
care and management as the other branches of the public 
patrimony, produce more and are better collected than 
heretofore; and the public is a gainer of upwards of 
200,0000. per annum by this diſintereſted bounty of his 
majeſty. 


(f) stat. 1 Geo, III. c; 1. 
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 myjelty. The civil liſt, thus liquidated, together with the 


four millions and an half, intereſt of the national debt, and 
the two millions produced from the ſinking fund, make up 
the ſeven millions and a quarter fer annum, neat money, 
which were before ſtated to be the annual produce of our 
terpetual taxes; beſides the immenſe, though uncertain, 
ſums ariſing from the annual taxes on land and malt, but 
which, at an avarage, may be calculated at more than.two 
millions and a quarter; and, added to the preceding ſum, 
make the clear produce of the taxes, excluſive of the charge 
of collecting, which are raiſed yearly on the people of this 


country, amount to near ten millicns ſterling, 


} 


Taz expenſes defrayed by the civil lit are thoſe that in 
any ſhape relate to civil government ; as, the expenies of 


the houſhold ; all ſalaries to officers of ſtate, to the judges, 
and every of the king's ſervants ; the appointments to 
foreign embaſſadors; the maintenance of the queen and 
royal family; the king's private expenſes, or privy purſe; 
and other very numerous outgoings, as ſecret ſervice money, 
penſions and other bounties : which ſometimes have ſo far 
exceeded the revenues appointed for that purpoſe, that ap- 
plication has been made to parliament to diſcharge the 
debts contracted on the civil lift ; as particularly in 1724, 
when one million was granted for that purpoſe by the ſta- 
tute 11 Geo. I. c. 17. and in 1769, when half a million 


vas appropriated to the like uſes, by the ſtatute 9 Geo. 


III. c. 34. > 


Tur civil liſt is indeed properly the whole of the king's 
revenue in his own diſtinct capacity; the reſt being rather 


the revenue of the public, or its creditors, though collected, 
and diſtributed again, in the name and by the officers of 


the crown : it now ſtanding in the ſame place, as the heredi- 
tary income did formerly; and, as that has gradually 
diminiſhed, the parliamentary appointments have encreaſed. 


The whole revenue of queen Elizabeth did not amount to 


more than 600, ooo J. a year (g): that of king Charles I 
- was 


(8) Lord Clar. continuation, 153. 
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was (h) Soo, ooo. and the revenue voted for king Charles II. 


was (i) 1,200,000/. though complaints were made (in the 


firſt years at leaſt) that it did not amount to ſo much (E). 
But it muſt be obſerved, that under theſe ſums were includ. 
ed all manner of public expenſes ; among which lord Cla. 


rendon in his ſpeech to the parliament computed, that the 


charge of the navy and land forces amounted annually to 
$00,000/. which was ten times more than before the former 
troubles (1). The ſame revenue, ſubj ect to the ſame charges, | 
was ſettled on king James II. (m): but by the encreaſe of 
trade, and more frugal management, it amounted on an 
average to a million and an half fer annum, (beſides other 


additional cuſtoms, granted by parliament (n), which pro. 


duced an annual revenue of 400, oool.) out of which his 
fleet and army were maintained at the yearly expenſe of 
(o) t, ioo, ooo. After the revolution, when the parlia- 
ment tcok into its own hands the annual ſapport of the 
forces both maritime and military, a civil liſt revenue was 
ſettled on the new king and queen, amounting, with the 
hereditary duties, to oo, ooo. fer avrnum (p); and the 
ſame was continued to queen Anne and king George I. (q). 
That of king George II. we have ſeen, was nominally 
augmented to (r) $00,0004. and in fact was conſiderably 
more. But that of his preſent majeſty is expreſsly limited 
to that ſum; and, by reaſon of the charges upon it, amounts 


at preſent to little more than 700,000/, And upon the 
whole it is doubtleſs much better for the crown, and allo 


for the people, to have the revenue ſettled upon the modern 
footing rather than the antient. For the crown; beciul: 
it is more certain, and collected with greater eaſe : for the 
people; becauſe they are now delivered from the feodal 
hardſhips, and other odious branches cf the prerogative. 
And though complaints have ſometimes been made of ths | 
encreaſe of the civil lift, yet if we conſider the ſums that 


have been formerly granted, the limited extent under which 
. | It 


(k) Corr. Icu n. 4 Sept. ccc. Gi) Bid. 
(k) Lid. 4 Jun. 1663. Lord Clar, i017, (1) Did. 16*. 
(m) Stat. 1 Jac. II. c. 1. (n) Bid. c. 3 & 4 


(0) Com. Journ. 1 Mer. 20 Mar. 1688. (p) 17d. 14 Mar. 150. 
(q) Lid. 17 Mar. 1701. 11 Aug. 1714. (r) Stat. 1 Geo. II c.. 
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tis now eſtabliſhed, the revenues and prerogatives given up 
n lieu of it by the crown, and (above all) the diminution 
if the value of money compared with what it was worth 
n the laſt century, we muſt acknowlege theſe complaints 
be void of any rational foundation; and that it is im- 
pſible to ſupport that dignity which a king of Great 
Britain ſhould maintain, with an income in any degree leſs 
than what is now eſtabliſhed by parliament. 


Tuts finiſhes our enquiries into the fiſcal prerogatives of 
the king 3 or his revenue, both ordinary and extraordinary, 

We have therefore now chalked out all the principal outlines 

of this vaſt title of the law, the ſupreme executive magiſtrate, 
or the king's majeſty, conſidered in his ſeveral capacities 
and points of view. But, before we entirely diſmiſs this 
ſubje&t, it may not be improper to take a ſhort comparative 
review of the power of the executive magiſtrate, or prero- 
ative of the crown, as it ſtood in former days, and as it 
lands at preſent. And we cannot but obſerve, that moſt 
the laws for aſcertaining, limiting, and reſtraining this 
werogative have been made within the compaſs of little 
more than a century paſt ; from the petition of right in 
Car. I. to the preſent time. So that the powers of the 
crown are now to all appearance greatly curtailed and di- 
miniſhed ſince the reign of king James the firſt ; particular- 
ly, by the abolition of the ſtar chamber and high commiſſion 
courts in thetreign of Charles the firſt, and by the diſclaim- 
ng of martial law, and the power of levying taxes on the 
ubject by the ſame prince: by the diſuſe of foreſt laws for 
century paſt ; and by the many excellent proviſions en- 
ated under Charles the ſecond ; eſpecially, the abolition 
of military tenures, purveyance, and pre-emption 3 the 
babeas corpus act; and the act to prevent the diſcontinuance 
of parliaments for above three years: and, fince the revo- 
lution, by the ſtrong and emphatical words in which our 
iderties are aſſerted in the bill of rights, and act of ſettle- 
ment; by the act for triennial, ſince turned into ſeptennial, 
elections; by the excluſion of certain officers from the 
bouſe of commons; by rendering the ſeats of the judges 
, and their ſalaries independent; ; and by re- 
ſtraining 
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ſtraining the king's pardon from obſtructing parliamentary 
impeachments. Beſides all this, if we conſider how the 
crown is impoveriſhed and ſtripped of all its antient reve. 
nues, ſo that it greatly depends on the liberality of parlia- 
ment for its neceſſary ſupport and maintenance, we may | 
perhaps be led to think, that the balance is inclined pretty | 
_ ſtrongly to the popular ſcale, and that the executive magi- 
ſtrate has neither independence nor power enough left, to 
form that check upon the lords and commons, which the 
founders of our conſtitution intended. 


Bur, on the other hand, it is to be conſidered, that 
every prince, in the firſt parliament after his acceſſion, has 
by long uſage a truly royal addition to his hereditary teve- 
nue ſettled upon him for his life; and has never any occaſion 
to apply to parliament for ſupplies, but upon ſome public ne. 

- ceſſity of the whole realm. This reftores to him that con- 
ſtitutional independence, which at his firſt acceſſion ſeems, 
it muſt be owned, to be wanting. And then, with regard 
to power, we may find perhaps that the hands of govern- 
ment are at leaſt ſufficiently ſtrengthened ; and that an Eng- 
lin monarch is now in no danger of being overborne by 
either the nobility or the people. The inſtruments of power 
are not perhaps ſo open and avowed as they formerly were, 
and therefore are the leſs liable to jealous and invidious 
reflections; but they are not the weaker upon that account. 

In ſhort, our national debt and taxes (beſides the inconve- 
niences before-mentioned) have alſo in their natural conſe- 
quences thrown ſuch a weight of power into the executive 
ſcale of government, as we cannot think was intended by Wi ene 
our patriot anceſtors ; who gloriouſly ſtruggled for the 

abolition of the then formidable parts of - the prerogative, 
and by an unaccountable want of foreſight eſtabliſhed this Wl 

ſyſtem in their ſtead. ' The entire collection and manage- v: 
ment of fo vaſt a revenue, being placed in the hands of th- iſt « 
crown, have given riſe to fuch a multitude of new officers, 
created by and removeable at the royal pleaſure, that they 
have extended the influence of government to every corner peo 
of the nation. Witneſs the commiſſioners, and the multi- 
tude of dependents on the cuſtoms, in every port of the 

kingdom; 
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kingdom 3 the commiſſioners of exciſe, and their numerons 
jhalterns, in every inland diftrit ; the poſtmaſters, and 
tr ſervants, planted in every town, and upon every pub- 
road; the commiſſioners of the ſtamps, and their diſtri- 
lors, which are full as ſcattered and full as numerous; 
te officers of the ſalt duty, which, though a ſpecies of 
ke and conducted in the ſame manner, are yet made a 
ſinct corps from the ordinary managers of that revenue; 
& ſurveyors of houſes and windows ; the receivers of the 
d tax; the managers of lotteries; and the commiſſioners 
f hackney coaches ; all which are either mediately or 
umediately appointed by the crown, and removeable at 
aſure without any reaſon aſſigned : theſe, it requires but 
jth penetration to ſee, muſt] give that power, on which 
depend for ſubſiſtence, an influence moſt amazingly 
nfive, To this may be added the frequent opportunities 
{conferring particular obligations, by preference in loans, 
hſeriptions, tickets, remittances, and other money- 
mlactions, which will greatly increaſe this influence; 


heir wealth, is frequently the moſt deſirable. All this is 
:natura], though perhaps the unforeſeen, conſequence of 
ling our funds of credit, and to ſupport them eſtabliſh- 
tour preſent perpetual taxes: the whole of which is 
lirely new ſince the reſtoration in 1660; and by far the 
teſt part ſinee the revolution in 1688. And the ſame 
be ſaid with regard to the officers in our numerous 
ly, and the places which the army has ereated, All 
ich put together gives the executive power ſo perſuaſive 
energy with reſpect to the perſons themſelves, and fo 


ive, Ney make amends for the loſs of nn ene 
this 

ge- bt, Gongh this profuſion of offices ſhould have no 
the et on individuals, there is {till another newly acquired 


ach of power; and that is, not the influence only, but 
force of a diſciplined army paid indeed ultimately by 
people, but immediately by the crown ; raiſed by the 
crown, 
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that over thoſe perſons whoſe attachment, on account 


lng an intereſt with their friends and families, as will 
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crown, * by the crown, commanded by the crow 
They are kept on foot it is true only from year to yea 
and that by the power of parliament : but during that yes 
they muſt, by the nature of our conſtitution, if raiſed 
all, be at the abſolute diſpoſal of the crown. And the 
need but few words to demonſtrate how great a truſt 
thereby repoſed in the prince by his people. A truſt, th 
is more than equivalent to a thouſand little troubleſo 
prerogatives. 


ADD to all this, that, beſides the civil liſt, the imme 
revenue of almoſt ſeven millions ſterling, which is annual 
paid to the creditor, of the public, or carried to the fink 
fund, is firſt depoſited in the royal exchequer, and then 
iſſued out*to the reſpective offices of payment. This 
venue the people can never refuſe to raiſe, becauſe it 
made perpetual by act of parliament : which alſo, w 
well conſidered, will appear to be a truſt of great delic 


and high importance. 


Upo the whole therefore I think it is clear, that, wh 
ever may have become of the nominal, the real power 
the crown has not been too far weakened by any tranſi 
ons in the laſt century, Much is indeed given up; but m 
is alſo acquired. The ſtern. commands of prerogative h 
yielded to the milder voice of influence; the ſlaviſ and 
ploded doctrine of non-reſiſtance has given way to a 
tary eſtabliſnment by law; and to the diſuſe of par 
ments has ſucceeded. a parliamentary truſt of an imme 
perpetual revenue. When, indeed, by the free operatiot 
the ſinking fund, our national debts ſhall be leſſened ; v 
the polture of foreign affairs, and the univerſal introduc 
of a well planned and national militia, will ſuffer our fol 
dable army to be thinned and regulated; and when (in 
ſequence of all) our taxes ſhall be gradually reduced; 
adyentitious power of the crown will ſlowly and impert 
tibly diminiſh, as it flowly and imperceptibly roſe. Z 
till that ſhall happen, it will be our eſpecial duty, 35 
ſub 
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jbjefts and good Engliſhmen, to reverence the crown, and 

guard againſt corrupt and ſervile influence from thoſe 
ibo are intruſted with its authority; to be loyal, yet free; 
hedient, and yet independent; and, above every thing, to 
pe that we may long, very long, continue to be govern- 
d by a ſovereign, who, in all thoſe public acts that have 
xronally proceeded from himſelf, hath manifeſted the 
joheſt veneration for the free conſtitution of Britain; hath 
ready in more than one inſtance remarkably ſtrengthened 
b outworks 3 and will therefore never harbour a thought 
x adopt a perſuaſion, in any the remoteſt degree detrimen- 
xl to public liberty, 


CHAPTER 
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CHAPTER THE NINTH. 


Or suBORDIN ATE MAGISTRATE: 


N a former chapter of theſe commentaries (a) we dil. 

tinguiſhed magiſtrates into two kinds; ſupreme, oy 

thoſe in whom the ſovereign power of the ſtate reſides ; 

and ſubordinate, or thoſe who act in an inferior ſecondary | 

| ſphere. We have hitherto conſidered the former kind only, 
= namely, the ſupreme legiſlative power or parliament, and 
\ the ſupreme executive power, which is the king: and are 
now to proceed to enquire into the rights and duties of the 
principal ſubordinate magiſtrates. 


AND herein we are not to inveſtigate the powers and 
duties of his majeſty's great officers of ſtate, the lord trea- 
ſurer, lord chamberlain, the principal ſecretaries, or the 
like; becauſe I do not know that they are in that capacity 
in any conſiderable degree the objects of our laws, or have 
any very important ſhare of magiſtracy conferred upon 

them: except that the ſecretaries of ſtate are allowed the 
power of commmitment, in order to bring offenders to | 

trial (b). Neither ſhall I here treat of the office and au. 
thority of the lord chancellor, or the other judges of th? 
ſuperior courts of juſtice ; becauſe they will find a more 
proper place in the third part of theſe commentaries. Nor 
ſhall I enter into any minute diſquifitions, with regard to 
the rights and dignities of mayors and aldermen, or other 
magiſtrates 


(a) ch. 2. pag. 146. 
(b) 1 Wan 70. 2 Leon, 175. Comb. 343. 
447% : 


5 Mod, 84. Salk. 
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mgiſtrates of particular corporations; becauſe theſe are 
nere private and ſtrictly municipal rights, depending en- 
rely upon the domeſtic conſtitution of their reſpective 
{-nchiſes. But the magiſtrates and officers, whoſe rights 
and duties it will be proper in this chapter to conſider, are 
uch as are generally in uſe and have a juriſdiction and au- 
thority diſperſedly throughout the kingdom: which are, 
rincipally, ſneriffs; coroners : juſtices of the peace; con- 
tables ; ſurveyors of highways; and overſeers of the poor. 
ln treating of all which I ſhall enquire into, firſt, their 
ntiquity and original; next, the manner in which they 
re appointed and may be removed; and, laſtly, their 
rights and duties. And firſt of ſheriffs, 


I. THE ſheriff is an officer of very great antiquity in this 
kingdom, his name being derived from two Saxon words, 
rcine ze hea, the reeve, bailiff, or officer of the ſhire, 
He is called in Latin wice-comes, as being the deputy of 
the earl or comes; to whom the cuſtody of the ſhire 1s ſaid 
to have been committed at the firſt diviſion of this king- 
dom into counties. But the earls in proceſs of time, by 
reaſon, of their high employments and attendance on the 
king's perſon, not being able to tranſact the buſineſs of the 
county, were delivered of that burden (c); reſerving to 
hemſelyes the honour, but the labour was laid on the 
heriff, So that now the ſheriff does all the king's buſineſs 
nthe county ; and though he be ſtill called wice-comes, yet 
be is entirely independent of, and not ſubje& to the earl; 
te king by his letters patent committing cuſfodiam comita- 
0 to the ſheriff, and him alone. : 


SHERIFFS were formerly choſen by the inhabitants of 
the ſeveral counties. In confirmatien of which it was or- 
ned by ſtatute 28 Edw. I. c. 8. that the people ſhould 
are election of ſheriffs in every ſhire, where the ſhrievalty 
$ not of inheritance. For antiently in ſome counties the 
henffs were hereditary ; as I apprehend they were in Scot- 
and till the ſtatute 20 Geo. II. c. 43. and ſtill continue in 
de county of Weſtmorland to this day: the city of Lon- 

| T3 don 


(c) Dalton of ſherifls. c. 1. 
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don having alſo the inheritance of the ſhrievalty of Middle. 
ſex veſted in their body by charter (d). The reaſon of 
theſe popular elections is aſſigned in the ſame ſtatute, c. 13. 
cc that the commons might chuſe ſuch as would not be a 
< burthen to them.” And herein appears plainly a ſtrong 
trace of the democratical part of our conſtitution; in which 
form of government it is an indiſpenſable requiſite, that the 
people ſhould chuſe their own magiſtrates (e). This elec. 
tion was in all probability not abſolutely veſted in the com- 
mons, but required the royal approbation. For in the Go- 
thic conſtitution, the judges of their county courts (which 
office is executed by our ſheriff) were elected by the peo- 
ple, but confirmed by the king ; and the form of their elec. 
tion was thus managed; the people, or incolae territorii, 
choſe tabelve electors, and they nominated ?hree perſons, ex 
quibus rex unum confirmabat (f). But, with us in England, 
theſe popular elections, growing tumultuous, were put an 
end to by the ſtatute 9 Edw. II. ft. 2. which enacted, that 
the ſheriffs ſhould from thenceforth be aſſigned by the chan- 
cebllor, treaſurer, and the judges; as being perſons in whom 
the ſame truſt might with confidence be repoſed. By ſta- 
tutes 14 Edw. III. c. 7. 23 Hen. VI. c. 8. and 21 Hen, 
VIII. c. 20. the chanccllor, treaſurer, preſident of the 
| king's council, chief juſtices, and chief baron, are to make 
this election; and that on the morrow of All Souls in the 
exchequer. And the king's letters patent, appointing the 
new ſheriffs, uſed commonly to bear date the ſixth day of 
November (g). The ſtatute of Cambridge, 12 Ric. II. c. 
2. ordains, that the chancellor, treaſurer, keeper of the 
privy ſeal, ſteward of the king's houſe, the king's cham- 
berlain, clerk of the rolls, the juſtices of the one bench and | 
the other, barons of the exchequer, and all other that ſhall | 
be called to ordain, name, or make juſtices of the peace, 
ſheriffs, and other officers of the king, ſhall be ſworn to | 
act indifferently, and to name no man that ſueth to be put 
in office, but ſuch only as they ſhall judge to be the belt | 


and moſt ſufficient, And the cuſtom now is (and has been 
at 


(d) 3 Rep. 72. (e) Monte{q Sp. L. b. 2. c. 2. 
(y Sternh. de jure Cotb. J. 1. c. 3. (E) Stat, 12 PW. IV. c. . 
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leaſt ever fink the times of Forteſcue (b), who was chief 
wo and chancellor to Henry the ſixth) that all the judges, 
ther with the other great officers, meet in the exche- 
ger chamber on the morrow of All Souls yearly, (which 
tay is now altered to the morrow of St, Martin by the laſt 
it for abbreviating Michaelmas term) and then and there 
zropoſe three perſons to the king, who afterwards appoints 
dne of them to be ſheriff. This cuſtom, of the twelve 
judges propoſing three perſons, ſeems borrowed from the 
Gothic conſtitution before- mentioned; with this difference, 
that among the Goths the twelve nominors were firſt elected 
by the people themſelves. And this uſage of ours at its firſt 
introduction, I am apt to believe, was founded upon ſome 
ſatute, though not now to be found among our printed 
uus: firſt, becauſe it is materially different from the direc- 
tons of all the ſtatutes before-mentioned ; which it is hard 
to conceive that the judges would have countenanced by 
their concurrence, or that Forteſcue would have inſerted in 
lis book, unleſs by the authority of ſome ſtatute : and alto, 
becauſe a ſtatute 1s expreſsly referred to in the record, which 
ir Edward Coke tells us (j) he tranſcribed from the council 
book of 3 March, 34 Hen. VI. and which is in ſubſtance 
as follows. The king had of his own authority appointed 
a man ſheriff of Lincolnſhire, which office he refuſed to 
take upon him : whereupon the opinions of the judges were 
taken, what ſhould he done in this behalf, And the two 
chief juſtices, ſir John Forteſcue and fir John Priſot, deli- 
rered the unanimous opinion of them all; “ that the king 
did an error when he made a perſon ſheriff, that was not 
* choſen and -preſented to him according to the fature ; 
* that the perſon refuſing was liable to no fine for diſobe- 
* dience, as if he had been one of the three perſons choſen 
* according to the tenor of the fAatute, that they would 
* adviſe the king to have recourſe to the zhree perſons that 
were choſen according to the fazute, or that ſome other 
* thrifty man be intreated to occupy the office for this 
year; and that, the-next year, to eſchew ſuch inconveni- 
*ences, the order of the fatuze in this behalf made be ob- 
3 Ss ſerved. 5 


(2) de J. L. e. 24. (J) 2 Iafl. 559. 
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« ſerved.” But, notwithſtanding this unanimous reſolution 
of all the judges of England, thus entered in the council 
book, and the ſtatute 34 & 35 Hen. VIII. c. 26. F. 61, 
which expreſsly recognizes this to be the law of the land, 
ſome of our writers (i) have aſirmed, that the king, by his | 
prerogative, may name whom he pleaſes to be ſheriff, whe. 
ther choſen by the judges or no. This 1s grounded on ; 
very particular caſe in the fifth year of queen Elizabeth, 
when, by reaſon of the plague, there was no Michaelmas | 
term kept at Weſtminſter; fo that the judges could not 
meet there in craſtino auimarum to nominate the ſheriffs: 
whereupon the queen named them herſelf, without ſuch 
previous aſſembly, appointing for the moſt part one of the 


two remaining in the laſt year's liſt (Kk). And this cafe, 


thus cir cumſtanced, is the only authority in our books for 
the making thele extraordinar 'y ſheriffs. It is true, the re. 
porter adds, that. i it was heid that the queen by her prero. | 
gative migit make a ſheriff without the ele eQicn of the } 


judges, non ob ante aliguo Hatuto in Contrarium : but the 
. 
dottrme ot non ente s, Wen wis tue be gνννẽ. auvry 


the laws, was effectually demoliſhed by the bill of rights 


che revolution, and abdicated Weſtminſter-hall when 


2 ling James abdicated the kingdom. However, it muſt be 


acknowledged, that the practice of occaſionally naming what 
are called pocket - ſneriffs, by the ſole authority of the 
crown, hath uniformly continued to the reign of his pre- 
ſent majeſty ; in which, I belieye, few (if 257 inſtances 


have occurred. 


SHERIPFS, by virtue of ſeveral old ſtatutes, are to con- 
tinue in their office ne, longer than one year; and yet it 
hath been ſaid (I) that a ſheriff may be appointed durante 
bene placito, or during the king's pleaſure; and fo is the 
form of the royal writ (m). Therefore, till a new ſheriff 
be named, his office cannot be determined, unleſs by his 
own death, or the demiſe of the king; in which laſt caſe it 
was uſual for the ſucceſſor to ſend a new writ to the old 
ſheriff (n): but now by ftatute 1 Ann. e, 8. all of- 


celð 


(i) Jenkins, 229. 00 Dyer. 228. (1) 4 Rep. 32 
(m) Dalt. of ſheriffs. 8 (a) lil. 7. 
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«rs appointed by the preceding king may hold their offices 
or fix months after the king's demiſe, unleſs ſooner diſpla- 
el by the ſucceſſor. We may farther obſerve, that by 
tute 1 Ric. II. c. 11. no man, that has ſerved the office 
of ſheriff for one year, can be compelled to ſerve the ſame 
gain within three years after. 


We ſhall find it is of the utmoſt importance to have the 
beriff appointed according to law, when we conſider his 
jower and duty. Theſe are either as a judge, as the Keeper 
of the king's peace, as a miniſterial officer of the ſuperior 
courts of juſtice, or as the king's bailiff. 


r 
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In his judicial capacity he is to hear and determine all 
cauſes of forty ſhillings value and under, in his county court, 
which more in its proper place : and he has alſo judicial 
rower in divers other civil caſes (o). He is likewiſe to 
kcide the elections of knights ot the ſhire, (ſubject to the 
control of the houſe of commens) cf coroners, and of ver- 
lerors, to judge of the qualification of voters, and to re- 
um ſuch as he n determine to be duly elected. 


232 
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As the keyed of the king's peace, both by common law 
md ſpecial commiſſion, he is the firſt man in the county, 
and ſuperior in rank to any noblcinan therein, during his 
alice (p). He may apprehend, and commit to priſon, all 
perſons who break the peace, or attempt to break it: and 
may bind any one in a recognizance to keep the king's peace. 
He may, and is bound ex gfficio to, purſue and take all 
traitors, murderers, felons, and other miſdoers, and commit 
them to gaol for ſafe cuſtody, He is alſo to defend his 
county againſt any of the king's enemies when they come 
nto the land : and for this purpoſe, as well as for keeping 
the peace and purſuing felons, he may command all the 
people of his county to attend him: which is called the 
poſe comitatus, or power of the county (q): which ſum- 

P 4 mons 
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(v) Dal. e. 4. (a) Dalt. e. 9. 
(p) l Roll. Rep. 477. 7 
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mons every perſon above fifteen years old, and under the 
degree of a peer, is bound to attend upon warning (r), 
under pain of fine and impriſonment (s). But though the 
ſheriff is thus the principal conſervator of the peace in his 
county, yet, by the expreſs directions of the great charter 
(t), he, together with the conſtable, coroner, and certain 
other officers of the king, are forbidden to hold any pleas 
of the crown, or, in other words, to try any criminal of. 
fence. For it would be highly unbecoming, that the exe. 
cutioners of juſtice ſhould be alſo the judges ; ſhould im- 
poſe, as well as levy, fines and amercements ; ſhould one 
day condemn a man to death, and perſonally execute him 
the next. Neither may he a& as an ordinary juſtice of the 
peace during the time of his office (u): for this would be 
cegqually inconſiſtent; he being in many reſpects the ſer- 
"vant of the juſtices. | 


In his miniſterial capacity the ſheriff is bound to execute 
all proceſs iiſuing from the king's courts of juſtice. In the 
. commencement of civil cauſes, he is to ſerve the writ, to 
arreſt, and to take bail; when the cauſe comes to trial, he 
muſt ſummon and return the jury; when it is determined, he 
mult ſee the judgment of the court carried into execution, 


In criminal matters, he alſo arreſts and impriſons, he fe- 
j turns the jury, he has the cuſtody of the delinquent, and 
he executes the ſentence of the court, though it extend to 
1 death itſelf, 


As the king's bailiff, it is his buſineſs to preſerve the 
rights of the king within his bailiwick ; for ſo his county is 
frequently called in the writs : a word introduced by the 
princes of the Norman line ; in imitation of the French, 
whoſe territory is divided into bailiwicks, as that of England 
into counties (w). He muſt ſeiſe to the king's uſe all lands 
devolved to the crown by attainder or eſcheat ; muſt levy all 
fines and forfeitures ; muſt ſeiſe and keep all waifs, wrecks, 


eſtrays, and the like, unleſs they be granted to ſome ſub- 
| = jet; 

(r) Lamb. Eiren. 315. (s) Stat. 2 Hen. V. c. 8. 
(t) Cap, 17. (u) Stat. 1 Mar. ſt. 2. c. 8, 
(w) Forteſc, de L. L. c. 24. 
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et; and muſt alfo vanlect the king's rents within his baili- 
ck if commanded by proceſs from the exchequer (x). 
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ro execute theſe various offices, the ſheriff has under 
lim many inferior officers; an under- ſheriff, bailiffs, and 
golers; who muſt neither buy, ſell, nor farm their offices, 
n forfeiture of 5001. (y). 
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Tank under- ſheriff uſually performs all the duties of the 
office ; a very few only excepted, where the perſonal pre- 
:nce of the high-ſheriff is neceſſary. But no under-ſheriff 
hall abide in his office above one year (z); and if he does, 
by ſtatute 23 Hen. VI. c. 8. he forfeits 2001, a very large 
xenalty in thoſe early days. And no under-ſheriff or ſne- 
nff's officer ſhall practiſe as an attorney, during the time he 
continues in ſuch office (a): for this would be a great inlet 
v partiality and oppreſſion. But theſe ſalutary regulations 
xe ſhamefully evaded, by practiſing in the names of other 
attorneys, and putting in ſham deputies by way of 3 
under-ſheriffs : by reaſon of which, ſays Dalton (b), the 
under-ſheriffs and bailiffs do grow ſo cunning in their ſeve- 
nl places, that they are able to deceive, and it may well be 
fared that many of them do deceive, both the king, the 
re- bigh-ſheriff, and the county. | 


1 to WM Baitirys, or ſheriff's officers, are either bailiffs of 
WH hundreds, or ſpecial bailiffs, Bailiffs of hundreds are 
ficers appointed over thoſe reſpective diftrifts by the ſhe- 


the nifs, to collect fines therein; to ſummon juries ; to attend 
ys the judges and juſtices at the aſſizes, and quarter ſeſſions, 
pon and alſo to execute writs and proceſs in the ſeveral hun- 
5 ; (reds, But, as theſe are generally plain men, and not 
= thoroughly ſkilful in this latter part of their office, that of 

n ſerving writs, and making arreſts and executions, it is now 
J ual to join ſpecial bailiffs with them; who a are generally 
fb 7” Te nn 
ject; 


001 Dalt. c. 9. | I) Stat. 3 Geo. I. c. 18. 
(2) Stat. 42 Ed v. III. e. 9. (a) Stat. i Hen V. c. 4. 
5 b) Of ſheriffs, c. 115. | | 
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mean perſons employed by the ſheriffs on account only of 
their adroitneſs and dexterity in hunting and ſeiſing their 
prey. The ſheriff being anſwerable for the miſdemeſnors 
of theſe bailifts, they are therefore uſually bound in an oblj. 
gation for the due execution of their office, and thence are 
called bound-bailiffs ; which the common people have cor- 
rupted into a much more homely appellation, 


GAOLERS are alſo the. ſervants of the ſheriff, and he | 
mult be reſponſible for their conduct. Their buſineſs is to 


keep ſafely all ſuch perſons as are committed to them by 


lawful warrant : and, if they ſuffer any ſuch to eſcape, the | 


ſheriff ſhall anſ ver it to the king, if it be a criminal matter; 


or, in a civil caſe, to the party injured (c). And to this 
end the ſheriff muſt (d) have lands ſufficient within the 


county to anſwer the king and his people. The abuſes of 


gaolers and ſheriff's officers towards the unfortunate per- 
ſons in their cuſtody are well reſtrained and guarded | 


againſt by ſtatute 32 Geo. II. c. 28. 


THE vaſt expenſe, which cuſtom had introduced in ſerv- 
ing the office of high-ſheriff, was grown ſuch a burthen to 
the ſubjeR, that it was enacted, by ſtatute 13 & 14 Car, II. 
c. 21. that no ſheriff ſhould keep any table at the aſſizes, 


except for his own family, or give any preſents to the 
judges or their ſervants, or have more than forty men in 


livery : yet for the ſake of ſafety and decency, he may not 
have leſs than twenty men in England and twelve in 
Wales; upon forfeiture, in any of theſe caſes, of 200. 


II. THE coroner's is alſo a very antient office at the com- 
mon law. He is called coroner, coronator, becauſe he hath 


principally to do with pleas of the crown, or fuch wherein 
the king is more immediately concerned (e). And in this 
light the lord chief juſtice of the King's bench is the 1 

Ir | fa 


(e) Dalt. c. r1f. 4 Rep. 34. (d) Stat. 9 Fdw, II. 
ft. 2. 2 Edw. III. c. 4. 4 Edw. III. c. 9. 5 Edw. III. c. 4 
13 & 14 Car. II. c. 21. f. 7. (e) 2 Inſt. 31. 4 Iatt. 271. 


# 
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| coroner in the kingdom, and may (if he pleaſes) exerciſe 
he juriſdiction of a coroner in any part of the realm (f). But 
dere are alſo particular coroners for every county of Eng- 
und; uſually four, but ſometimes ſix, and ſometimes 
wer (g). This officer (h) is of equal antiquity with the 
lerif ; and was ordained together with him to keep the 
xace, when the earls gave up the wardſhip of the county. 


— Fd uf 


Hs is ftill choſen by all the freeholders in the county 
qurt, as by the policy of our antient laws the ſheriffs, and 
anſervators of the peace, and all other officers, who were 
uncerned in matters that affected the liberty of the people 
(i); and as verderors of the foreſts ſtill are, whoſe buſineſs 
tis to ſtand between the prerogative and the ſubject in the 
xecution of the foreſt laws. For this purpoſe there is a 
wit at common law de coronatore eligendo (k): in which it 
g expreſsly commanded the ſheriff, ** 90d talem eligi factat, 
« aur melius et ſciat, et velit, et paſſit, officio lilli intendere.“ 5 
And, in order to effect this the more ſurely, it was enacted 
by the ſtatute (1) of Weſtm. 1. that none but lawful and 
lcreet knights ſhould be choſen : and there was an inſtance 
nthe 5 Edw. III. of a man being removed from this office, 
becauſe he was only a merchant (m). But it ſeems. it is 
ww ſufficient if a man hath lands enough to be made a 


+ knight, whether he be really knighted or not (n) : for the 
= coroner ought to have eſtate ſufficient to maintain the dig- 
ot my of his office, and anſwer any fines that may be ſet upon 
5 him for his miſbehaviour (o); and if he hath not enough 


b anſwer, his fine ſhall be levied on the county, as a pu- 

uhment for electing an inſufficient officer (p). Now in- 
1. (ed, through the culpable negle& of gentlemen of proper- 
4 ly, this office has been ſuffered to fall into diſrepute, and 


in et into low and indigent hands: fo that, although former- 

5 ly no coroners would condeſcend to be paid for ſerving 

i. WT fitic country, and they were by the aforeſaid ſtatute of 

Al Weltm. 1. expreſsly forbidden to take a reward, under 
pain 

II. lf) 4 Rep. 57. : (g] F. N. B. 163. | 

1. 0%) Mirror, c. t. 83. (i) 2 laſt. 3 58. 

) F. N. B. 163. (1)-3 Edw. 1. 0; $05 
(m) 2 1.1, 32. (a) F. N. B. 163, 164. 


(0) Lid. (0) Mirr. c. 1. §. 3. 2 Lift, 17% 
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pain of great forfeiture to the king; yet for many years 


paſt they have only deſired to be choſen for the ſake of their 


perquiſites; being allowed fees for their attendance by the 
ſtatute 3 Hen. VII. c. 1. which ſir Edward Coke com- 


plains of heavily (q); though ſince his time thoſe fees 


have been much enlarged (r). 


THE coroner is choſen for life: but may be removed, 
either by being made ſheriff, or choſen verderor, which are 
offices incompatible with the other; or by the king's writ 
de coronatore exonerando, for a cauſe to be therein aſſigned, 
as that he is engaged in other buſineſs, is incapacitated by 
years or ſickneſs, hath not a ſufficient eſtate in the county, 
or lives in an inconvenient part of it (s). And by the 
ſtatute 25 Geo. II. c. 29. extortion, neglect, or miſbehayi- 
our, are alſo made cauſes of removal. 


THE office and power of a coroner are alſo, like thoſe of 
2 ſheriff, either judicial or miniſterial ; but principally 
judicial. This is in great meaſure aſcertained by ſtatute 


4 Edw. I. de gfficis coronatoris; and conſiſts, firſt, in enquir- 


ing, when any perſon is lain, or dies ſuddenly, or in priſon, 
concerning the manner of his death. And this muſt be 
« ſaf er viſum corporis (t) 3” for, if the body be not found, 
the coroner cannot fit (u). He muſt allo fit at the very 
place where the death happened ; and his enquiry is made 
by a jury from four, five, or ſix of the neighbouring towns, 
over whom he is to preſide, If any be found guilty by this 
inqueſt of murder, he is to commit to priſon for farther trial, 
and alſo is to enquire concerning their lands, goods and 


chattels, which are forfeited thereby : but, whether it be | 


murder or not, he muſt enquire whether any deodand has 
accrued 


(g) 2 Inſt. 210, (r) Stat. 25 Geo, II. c. 29. 

(s) F. N. B. 163, 164. (t) 4 laff. 271. 

(a) Thus, in the Gothic conſtitution, before any fine wa? 
payaple by the neighbourhood, for the Nl:ughter of a man there- 
1a, “ de corpore delicti corftare eportebat, i. e. non tam fu alizu® 
6 in territoris ils mortuum inventum, quim walneratum et caeſun. 
5 Pref enim bom» etiam ex alia cauſa ſubito mori. Sticrnivek 

de jure Gothor, I. 3. c. 4. 
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«ccrued to the king, or the lord of the franchiſe, by this 
bath: and muſt certify the whole of this inquiſition to the 
wurt of king's bench, or the next aſſizes. Another branch 
of his office is to enquire concerning ſhipwrecks 3 “and cer- 
ily whether wreck or not, and who is in poſſeſſion of the 
oods. Concerning treaſure trove, he is alſo to enquire 
ho were the finders, and where it is, and whether any one 
te ſuſpected of having found and concealed a treaſure ; 
«and that may be well perceived (faith the old ſtatute of 
«Edw. I.) where one liveth riotouſly, haunting taverns, 
«and hath done ſo of long time:“ whereupon he might 
tk attached, and held to bail, upon this ſuſpicion only. 


TT IS 
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THE miniſterial office of the coroner is only as the 
heriff's ſubſtitute. For when juſt exception can be taken 
v the ſheriff, for ſuſpicion of partiality, (as that he is in- 
kreſted in the ſuit, or of kindred to either plaintiff or de- 
fkndant) the proceſs muſt then be awarded to the coroner, 
inſtead of the ſheriff, for execution of the king's writs (v). 


III. THE next ſpecies of ſubordinate magiſtrates, whom 
lam to conſider, are juſtices of the peace; the principal 
de WW of whom is the cſfos rotulorum, or keeper of the records of 
d, the county, The common law hath ever had a ſpecial 
y ne and regard for the conſervation of the peace; for 
de WM peace is the very end and foundation of civil ſociety. And 
„ berefore, before the preſent conſtitution of juſtices was 
is mented, there were peculiar officers appointed by the 
l, tommon law for the maintenance of the public peace. Of 
id theſe ſome had, and Rill have, this power annexed to other 
be Wi ofices which they hold; others had it merely by itſelf, and 
as were thence named cuflotes or conſervatores facis, Thoſe 
2 that were ſo virtute officiz ſtill continue; but the latter fort 
ve ſuperſeded by the modern juſtices. 


25 Tur king's majeſty (w) i is, by his cffice and dignity royal, 


- the principal conſervator of the peace within all his domi- 
N. nions; 3 
oK 


00 4 laſt. 27 1. (*) Lambard. Eirenzrch. 12. 
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nions; and may give authority to any other to fee the! 
peace kept, and to puniſh ſuch as break it: hence it i; 
uſually called the king's peace. The lord chancellor or 
keeper, the lord treaſurer, the lord high ſteward of Eng- 
land, the lord mareſchal, and lord high conſtable of Eng- 
land (when any ſuch officers are in being) and all the 
juſtices of the court of king's bench (by virtue of their 
offices) and the maſter of the rolls (by preſcription) are 
general conſervators of the peace throughout the whole 
kingdom, and may commit all breakers of it, or bind! 
them in recognizances to keep it (x): the other judges 
are only ſo in their own courts. The coroner is alſo a 
conſervator of the peace within his own county (y); as is 
alſo the ſheriff (2); and both of them may take a recog- 
nizance or ſecurity for the peace. Conſtables, tything-men, 
and the like, are alſo conſervators of the peace within their 
own juriſdictions ; and may apprehend all breakers of the 
peace, and commit them till they find ſureties for their 
keeping it (a). 


THOSE that were, without any office, ſimply and merely 
conſervators of the peace, either claimed that power by 
preſcription (b); or were bound to exerciſe it by the tenure 
of their lands (c); or, laſtly, were choſen by the freeholders 
in full county court before the ſheriff ; the writ for their 
election directing them to be choſen de probioribus et fo- 
« tentioribus comitatus ſui in cuſtodes pacis (d).“ But when 
queen Iſabel, the wife of Edward II. had contrived to depoſe 
her huſband by a forced reſignation of the crown, and had 
ſet up his ſon Edward III. in his place; this, being a thing 
then without example in England, it was feared would much 
alarm the people : eſpecially as the old king was living, 
though hurried about from caſtle to caſtle ; till at laſt he 
met with an untimely death. To prevent therefore any 
riſings, or other diſturbances of the peace, the new king ſent 
writs to all the ſheriffs in England, the form of which is 
radix by Thomas Walſingham (e), giving a plauſible 


account 


(x) Lamb. 12. (x) Britton, 3. (2) F. N. B. 81. 
(a) Lamb. 14. (b) hid. 75 (e) Pid. 17. 
(d) Jod. 16. (e] Hitt. 4. D. 327. 
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count of the manner of his obtaining the crown; to 
it that it was done ifp/izs patris beneplacito : and withal 
anmanding each ſheriff that the peace be kept throughout 
i bailiwick, on pain and peril of diſinheritance and loſs of 
g- Wi: and limb. And in a few weeks after the date of theſe 
the ts, it was ordained in parliament (f), that, for the 
eir N Neter maintaining and keeping of the peace in every county, 
are Mod men and lawful, which were no maintainers of evil, 
ole r baretors in the county, ſhould be a igned to keep the 
ind! ce. And in this manner, and upon this occaſion, was 
ves ie election of the conſervators of the peace taken from the 
xople, and given to the king (g) ; this aſſignment being 
m{rued to be by the king's commiſſton (h). But ſtill 


IS 
g- ey were called only conſervators, wardens, or keepers of 
en, Wi: peace, till the ſtatute 34 Edw. III. c. 1. gave them the 


wer of trying felonies ; and then they acquired the more 
wmourable appellation of juſtices (j). 


THESE juſtices are appointed by the king's ſpecial com- 
nion under the great ſeal, the form of which was ſettled 
yal the judges, A. D. 1590 (1). This appoints them all, 
) jointly and ſeverally, to keep the peace, and any two 
x more of them to enquire of and determine felonies, and 
tier miſdemeſnors: in which number ſome particular juſ- 
les, or one of them, are directed to be always included, 
ad no buſineſs to be done without their preſence ; the 
wrds of the con:miſſion running thus, ** guorum aliguem 
Wefrum, A. B. C. D. &c. unum eſſe velumus z whence the 
xlons ſo named are uſually called juſtices of the quorum. 
and formerly it was cuſtomary to appoint only a ſelect 
unber of juſtices, eminent for their {kill and diſcretion, 
bbe of the quorum ; but now the practice is to advance 
moſt all of them to that dignity, naming them all over 
wan in the guorum clauſe, except perhaps only ſome one 
wonkderable perſon for the ſake of propriety : and no 
aception is now allowable, for not expreſſing in the form 


of 


t) Stat. x Edw. III. c. 16. (g) Lamb. 20. 

(b) Stat. 4 Edv. III. c. 2. 18 Edw. II. ft. 2. c. 2. 

) Lamb 23. | (i) 101d. 43. 

{k} See the form itielf, Lamb. 38. Burn, tit. ju“ ices, &. r. 
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of warrants, &c. that the juſtice who iſſued them is of th 
guorum (1). When any juſtice intends to a& under thi 
commiſſion, he ſues out a writ of dedimus foteſtatem, fro 
the clerk of the crown in chancery, empowering certain 
perſons therein named, to adminiſter the uſual oaths tf 
him; which done, he 1s at liberty to act. 


ToucxinG the number and qualifications of the(@ 
juſtices; it was ordained by ſtatute 18 Edw. III. c. 2. tha 
tawo, or three, of the beſt reputation in each county ſhall b 
aſſigned to be keepers of the peace. But theſe being found 
rather too few for that purpoſe, it was provided by ſtatut 
34 Edw. III. c. 1. that one lord, and three, or four, o 
the moſt worthy men in the county, with ſome learned i 
the law, ſhall be made juſtices in every county. But after 
wards the number of juſtices, through the ambition of pril 
vate perſons, became ſo large, that it was thought neceſſary 
by ſtatute 12 Ric. II. c. 10. and 14 Rice. II. c. 11. 
reſtrain them at firſt to ſix, and afterwards to eight only 
But this rule is now diſregarded, and the cauſe ſeems to b 
(as Lambard obſerved long ago) (m) that the growing 
number of ſtatute laws, committed from time to time te 
the charge of juſtices of the peace, have occaſioned alſ 
(and very reaſonably) their encreaſe to a larger number 
And, as to their qualifications, the ſtatutes juſt cited dire 
them to be of the belt reputation, and moſt worthy men i 
the county: and the ſtatute 13 Ric. II. c. 7. orders them te 
be of the moſt ſufcient knights, eſquires, and gentlemen o 
the law. Allo by ſtatute 2 Hen. V. ſt. 1. c. 4. and ſt. 2 
c. 1. they muſt be reſident in their ſeveral counties. Ant 
becauſe, contrary to theſe ſtatutes, men of ſmall ſubſtance 
had crept into the commiſſion, whoſe poverty made thei 
both covetous and contemptible, it was enacted by ſtatutt 
18 Hen. VI. c. 11. that no juſtice ſhould be put in commiſ 
fon, if he had not lands to the value of 2o/. per annum 
And the rate of money being greatly altered ſince tha 
time, it is now enacted by ſtatute 5 Geo. II. c. 11. tha 
every juſtice, except as is therein excepted, ſhall have 100/ 

| * 
(1) Stat. 26 Geo, II. c. 27. See a'ſ) ſtat. 7 Deo: III. c. 24. 
{m) Lamb. 34. 
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annum clear of all deductions; and, if he acts without 
ich qualification, he ſhall forfeit 100 /. This qualification 
1 is almoſt an equivalent to the 20/7. fer annum required 
Henry the ſixth's time: and of this (o) the juſtice muſt 
u make oath. Alſo it is provided by the act 5 Geo. II. 

ht no practiſing attorney, ſolicitor, or proctor, ſhall be 
able of acting as a juſtice of the peace. | 


As the office of theſe juſtices i is conferred by the king, 
vt ſubſiſts only during his pleaſure ; and is determinable, 
By the demiſe of the crown; that is, in ſix months 
fr (p). But if the ſame juſtice is put in commiſſion by 
ke ſucceſſor, he ſhall not be obliged to ſue out a new dedimus, 
to ſwear to his qualification afreſh (q); nor, by reaſon 
{any new commiſſion, to take the oaths more than once 
pthe ſame reign (r). 2. By expreſs writ under the great 
ul (s), diſcharging any particular perſon from being any 
ger juſtice, 3. By ſuperſeding the commiſſion by writ | 
ſter ſedeas, which ſuſpends the power of all the juſtices, 
ut does not totally deſtroy it; ſeeing it may be revived 
in by another writ, called a procedendo. 4. By a new 
mmiſon, which virtually, though filently, diſcharges all 
E former juſtices that are not included therein; for two 
pmmiſſions cannot ſubſiſt at once. 5. By acceſſion of the 
tlice of ſheriff or coroner (t). F ormerly it was thought, 
Wat if a man was named in any commiſſion of the peace, 
ad had afterwards a new dignity conferred upon him, that 
lis determined his office ; he no longer anſwering the de- 
Inption of the commiſſion : but now (u) it is provided, 
at, notwithſtanding a new title of dignity, the juſtice on 
Nom it is conferred ſhall ſtill continue a juſtice, 


Tag power, office, and duty of a juſtice of the peace 


kend on his commiſſion, and on the ſeveral ſtatutes, 


nach have created objects of his 3 His com- 
1 miſſion 
hat 

0e See biſhop Fleetwood's calculatiors in his chrcnicon pre. io- 
pe * f (o) Stat. 18 Geo. II. c. 20. 


ste. 1 Ann. c. 8. (4) Stat. 1 Geo, III. c. 13. 
(r) Stat. 7 Geo. III. c. 9. () Lamb. 67. 
J Stat, 1 Mar, tt, 1. c. 8. (u) Stat. 1 Edw. VI. b. 7. 
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miſſion, firſt, empowers him ſingly to conſerve the peace 
and thereby gives him all the power of the antient conſe 
vators at the common law, in ſuppreſſing riots and affray 
in taking ſecurities for the peace, and in apprchending anff 
committing felons and other inferior criminals. It alſo emf 
powers any two or more of them to hear and determinff 
all felonies and other offences; which is the ground of the 
juriſdiction at ſeſſions, of which more will be ſaid in! 
proper place. And as to the powers given to one, two, g 
more juſtices by the ſeveral ſtatutes, Which from time tf 
time have heaped upon them ſuch an infinite variety c 
buſineſs, that few care to undertake, and fewer underſtand 
the office ; they are ſuch and of fo great importance to th 
public, that the country is greatly obliged to any worth. 
magiſtrate, that without ſiniſter views of his own wil 
engage in this troubleſome ſervice. And therefore, if 
well meaning juſtice makes any undeſigned {lip in hi 
practice, great lenity and indulgence are ſhewn to him 1 
the courts of law; and there are many ſtatutes made t 
protect him in the upright diſcharge of his office (w) 
which, among other privileges, prohibit ſuch juſtices tron 
being ſued for any overſights without notice beforehand 
and ſtop all ſuits begun, on tender made of ſufficien 
amends, But, on the other hand, any malicious or tyran 
nical abuſe of their office is ſure to be ſeverely puniſhed 
and all perſons who recover a verdi& againſt a juſtice, fo 
any wilful or malicious injury, are entitled to double colts 


IT is impoſſible upon our preſent plan to enter minutel 
into the particulars of the accumulated authority, thus com 
mitted to the charge of theſe magiſtrates. I muſt therefort 
refer myſelf at preſent to ſuch ſubſequent parts of theſe com 
mentaries, as will in their turns comprize almoſt every o 
ject of the juſtices' juriſdiction: and in the mean time re 
commend to the ſtudent the peruſal of Mr. Lambard's ere 
narcha, and Dr. Burn's juſtice of the feace; wherein he 
will find every thing relative to this ſubject, both-in antien 
and modern practice, collected with great care and accu 


cy, and diſpoſed in a moſt clear and judicious method. 
| | I $HAL 


(w) Stat. 7 Jac. I. c. 5. 21 Jic. I. c. 12. 24 Geo. II. c. 4+ 
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ISsuALL next conſider ſome officers of lower rank than 
we which have gone before, and of more confined juriſ- 
on; but ſtill ſuch as are univerſally in uſe through eve- 
part of the kingdom. 


ſe : 


IV. FOURTHLY, then, of the conſtable. The word 
pfable is frequently ſaid to be derived from the Saxon, 
WIV OG-STAPLE, and to ſignify the ſupport of the king, 

kt as we borrowed the name as well as the office of con- 

ble from the French, 1 am rather inclined to deduce it, 
th fir Henry Spelman and Dr. Cowel, from that lan- 
ge, wherein it is plainly derived from the Latin comes 
ul, an officer well known in the empire; fo called be- 
e like the great conſtable of France, as well as the lord 
k\ conſtable of England, he was to regulate all matters of 
alry, tits, tournaments, and feats of arms, which were 
armed on horſeback. This great office of lord bigh con- 
bl hath been diſuſed in England, except only upon great 
vu ſolemn occaſions, as the king's coronation and the like, 
r fince the attainder of Stafford duke of Buckingham 
der king Henry VIII; as in France it was ſuppreſſed a- 
ut a century after by an edict of Louis XIII (x) : but 
m his office, ſays Lambard (y), this lower conſtableſhip 


Eh! 
et firſt drawn and fetched, and is as it were à very 
ref that hand. For the ſtatute of Wincheſter (2), 


ch firſt appoints them, directs that, for the better keep- 
of the peace, two conſtables in every hundred and fran- 
le ſhall inſpe& all matters relating to arms and armour. 


ConSTABLES are of two ſorts, high conſtables, and 
kty conſtables. The former were firſt ordained by the 
tte of Wincheſter, as before- mentioned; and are ap- 
jnted at the court leets of the franchiſe or hundred over 
fich they preſide, or, in default of that, by the juſtices 
| ther quarter ſeſſions ; and are removeable by the ſame 
uthority that appoints them (a). The petty conſtables are 

: inferior 


L (x) Philip? s life of Pole. ii. 111. (y) of conſtable*, 5. 


(2) 13 Edw. I. S. 5 ; | (a) Sals, 150. 
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inferior officers in every town and pariſh, ſubordinate 
the high conſtable of the hundred, firſt inſtituted aboutt 
reign of Edward III (b). Theſe petty conſtables haye t 
offices united in them ; the one antient, the other mode 
Their antient office is that of headborough, tithing-m; 
or borſholder ; of whom we formerly ſpoke (c), and wi 
are as antient as the time of king Alfred: their more m 
dern office is that of conſtable merely; 3 which was appoin 
ed (as was obſerved) ſo lately as the reign of Edward III. 
order to aſſilt the high conſtable (d). And in general t 
antient headboroughs, tithing-men, and borſholders, we 
made uſe of to ſerve as petty conſtables ; though not 
generally, but that in many places they ſtill continue d 
tin& officers from the conſtable. They are all choſen | 
the jury at the court leet; or, if no court leet be hel 
are appointed by two juſtices of the peace (e). 


nl). 


1 [ 


Tar general duty of all conſtables, both high and pett 
as well as of the other officers, is to keep the king's peace 
their ſeveral diftrifts ; and to that purpoſe they are arm 
with very large powers, of arreſting, and impriſoning, 
breaking open houſes, and the like : of the extent of whit 
powers, conſidering what manner of men are for the me 
part put upon theſe offices it is perhaps very well that thi 
are generally kept in igno ance. One of their principal d 
ties, ariſing from the ſtatute of Wincheſter, which appoin 
them, is to keep watch and ward in their reſpective jun 
ditions. Ward, guard, or cuſtodia, is chiefly intended 
the day time, in order to apprehend rioters, and robbers c 
the highways ; the manner of doing which is left tot 
diſcretion of the juſtices of the peace and the conſtable (f 
the hundred being however anſwerable for all robberies co 
mitted therein, by day light, for having kept neghgn 
guard. Watch is properly applicable to the night only, b. 


ing called among our Teutonic anceſtors watch or wa#aly 
| : | 


(b) Spel:i>. Gloſl. 148. (c) pag. 114. 
(d) Lamb. 9. (e) Stat. 14 & 15 Car. II. c.! 
(f ) Dalt. juſt. e. 104. 
(8) Eæcubias et expliationes guas wattas verant. Capitle 
Hlude v. P.. cop. 1. A. D. 815. 
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lit begins at the time when ward ends, and ends when 
begins: for, by the ſtatute of Wincheſter, in walled 
(ns the gates ſhall be cloſed from ſunſetting to ſunriſing, 
watch ſhall be kept in every borough and town, eſpeci- 
in the ſummer ſeaſon, to apprehend all rogues, vaga- 
«ds, and night-walkers, and make them give an account 
themſelves. The conſtable may appoint watchmen at 
| diſcretion, regulated by the cuſtom of the place; 
|theſe, being his deputies, have for the time being the 
hority of their principal. But, with regard to the in- 
tt number of other minute duties, that are laid upon 
tables by a diverſity of ſtatutes, I muſt again refer to 
|, Lambard and Dr. Burn; in whoſe compilations may 
iſ ſeen, what powers and duties belong to the conſta- 
bor 1333 indifferently, and what to the conſtable 


6 * an equal power with the conſtable. 


J. Wx are next to conſider the ſurveyors of the high- 
Every pariſh is bound of common right to keep the 
| "Dr that go through it, in good and ſufficient repair; 
ls by reaſon of the tenure of lands, or otherwiſe, this 


pburthen no man was exempt by our antient laws, what- 
rother immunities he might enjoy : this being part of 
ttrinoda neceffitas, to which every man's eſtate was ſub- 
lt; viz, expeditio contra hoflem, acrium conflrudtio, et 
wm reparatio. For though the reparation of bridges 
is expreſſed, yet that of roads alſo muſt be underſtood ; 


un et pontium nullum genus hominum, nulliuſque dignita- 
ac venerationis meritis, cefſare ofortet (h). And in- 
M now, for the moſt part, the care of the roads only 
{us to be left to pariſhes ; that of bridges being in great 


u. VIII. c. 5. If the pariſh neglected theſe repairs, 


>'tuls . ticular 
00 O. 11. 74. 4 


for the conſtable may do whatever the tithing- man 
; but it does not hold e converſo, the tithing- man 


1s conſigned to ſome particular private perſon, From 


n the Roman law, ad inflrufiones refarationeſque iti- 


Wure devolved upon the country at large, by ſtatute 22 


night formerly, as they may (till, be indicted for ſuch 
v neple& : but it was not then incumbent on any par- 


| be choſen in every pariſh (1). 


perſons keeping draughts, or occupying lands, being oblige 


_ - which they keep or occupy ; and a labourer for every 10 
and all other men, between the ages of eighteen and ſixt 


jag and mending the Roman ways with thoſe of our cou"! 
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ticular officer to call the pariſh together, and ſet them 
on this or for which reaſon by the ſtatute 2 & , Þ 
& M. c. N farveyurs of the highways were ordered 


THESE ſurveyors were originally, according to the ſat 
of Philip and Mary, to be appointed by the conſtable a 
church-wardens of the pariſh ; but now (Kk) they are con 
tuted by two neighbouring juſtices, out of ſuch ſubſtant 
inhabitants as have either 10 J. fer anvum of their own, 
rent 30 J. a year, or are worth in perſonal eſtate 100 l. 


THE1R office and duty conſiſts in putting in execution 
yariety of antient ſtatutes for the repairs of the public hig 
ways; that is, of ways leading from one town to anothe 
all which are now reduced into one act by ſtatute 7 Geo. ] 
c. 42. explained by 8 Geo. III. c. 5. By theſe it is enacte 
1. That they may remove all annoyances in the highway 
or give notice to the owner to remove them; who is liab 
to penalties on non-compliance. 2. They are to call tog 
ther all the inhabitants and occupiers of lands, tenement 
and hereditaments within the pariſh, ſix days in every yea 
to labour in fetching materials or repairing the highways: 


to ſend a team for every draught, and for every 50 J. a yea 


five, to work or find a labourer. But they may compoun 
with the ſurveyors, at certain eaſy rates eſtabliſhed by t 
at. And every cartway leading to any market-town mu 
be made twenty feet wide at leaſt, if the fences will permit 
and may be increafed by two juſtices, at the expenſe of th 


Pal 


(3) This office, Mr. Dalton ( juſt. cap. go.) ſays, ed 
ſwers that of the curatores viarum of the Romans: but = vi 
gueſs that theirs was an office of rather, more dignity and a 
thority than ours, not only from comparing the method of MaK 


Pariſhes; but allo becaule one Thermus, who was the curit 

of the Flaminian Way, Was candidate for the conſulliip . 

Julius Caefar, (Ci-, ad Attic, I. 1. 1 9 
(k) Stat. 7 Geo, III. c. 42. 


5 9. of PERSONS. --. 
h, to the breadth of thirty feet. 3. The ſurveyors may 
«ut their own money in purchaſing materials for repairs, 
«ting guide poſts, and making drains, and ſhall be re- 
wurſed by a rate, to be allowed at a ſpecial ſeſſions. 4. In 
+ the perſonal labour of the pariſh be not ſufficient, the 
reyors, with the conſent of the quarter ſeſſions, may levy 
ate (not exceeding 6d. in the pound) on the pariſh, in aid 
he perſonal duty; ; for the due application of which 
are to account upon oath. As for turnpikes, which 
ww univerſally introduced in aid of ſuch rates, and the 
rating to them, theſe depend principally on the par- 
lr powers granted in the ſeveral road acts, and upon 
general proviſions which are extended to all turnpike 
in the kingdom, by ſtatute 7 Geo. III. c. 40. 
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hel 1 
INN. I PROCEED therefore, laſtly, to conſider the overſeers 13 
ce ie poor; their original, ä and duty. j l 


. 


— 


uE poor of England, till the time of Henry VIII. ſub- 
entirely upon private benevolence, and the charity of 
diſpoſed chriſtians. For though it appears by the mir- 
(ö), that by the common law the poor were to be 
itained by parſons, rectors of the church, and the pa- 
ikioners ; ſo that none of them dye for the default of 
itenance; “ and though by the ſtatutes 12 Ric. II. c. 7. 
10 Hen. VII. c. 12. the poor are directed to abide in the 
or towns wherein they were born, or ſuch wherein they 
Ldwelt for three years (which ſeem to be the firſt rudi- 
xs of pariſh ſettlements) yet till the ſtatute 26 Hen. VIII. 
$I find no compulſory method chalked out for this pur- 
t: but the poor ſeem to have been left to ſuch relief as 
mmanity of their neighbours would afford them. The 
aſteries were, in particular, their principal reſource ; 
among other bad effects which attended the monaſtic . 
ations, it was not perhaps one of the leaſt (though fre- f 
atly eſteemed quite otherwiſe) that they ſupported and | 
livery numerous and very idle poor, whoſe ſuſtenance. 
Faded upon what was daily diſtributed in alms at the 
gates 
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gates of the religious houſes. But, upon the total diſſol 
tion of theſe, the inconvenience of thus encouraging t 
poor in habits of indolence and beggary was quickly fas 
throughout the kingdom: and abundance of ſtatutes we 
made in the reign of king Henry the eighth, for providin 
for the poor and impotent; which, the preambles to ſom 
of them recite, had of late years Hrangely increaſed 
Theſe poor were principally of two ſorts : ſick and impe 
tent, and therefore unable to work; idle and ſturdy, : 
therefore able, but not willing, to exerciſe any honeſt e 

ployment. To provide in ſome meaſure for both of the 
in and about the metropolis, his ſon Edward the fx 
founded three royal hoſpitals ; Chriſt's and St. Thomas' 
for the relief of the impotent through infancy or ſickneſy 
and Bridewell for the puniſhment and employment of 
vigorous and idle. But theſe were far from being ſufficiet 
for the care of the poor throughout the kingdom at lars 
and therefore, after many other fruitleſs experiments, | 
ſtatute 43 Eliz. c. 2. overſeers of the poor were appoint 
in every pariſh, 


By virtue of the ſtatute laſt mentioned, theſe overſeę ot. 
are to be nominated yearly in Eaſter-week, or within offi" 
month after, {though a ſubſequent nomination will be ſd: 
lid) (m) by two juſtices dwelling near the pariſh. TH ur. 
muſt be ſubſtantial houſeholders, and fo expreſſed to be work 
the appointment of the juſtices (n). then 


THEIR office and duty, according to the ſame ſtatu 
are principally theſe : firſt, to raiſe competent ſums for t by 
neceſſary relief of the poor, impotent, old, blind, and ſ 
other, being poor and not able to work : and, ſecondly, 
provide work for ſuch as are able, and cannot otherwile | 
employment: but this latter part of their duty, which, 
cording to the wiſe regulations of that ſalutary ſtatu 
ſhould go hand in hand with the other, is now moſt ſhan 
fully neglected. However, for theſe joint purpoſes, t 


are empowered to make and levy rates upon the ſeveral 
habitat 


(m) Stra. 1123. (n) 3 Lord Raym. 1394. 
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ubitants of the pariſh, by the tame act of parliament; 
wich has been farther explained and enforced by ſeveral 
hbſequent ſtatutes. 

THE two great objects of this ſtatute ſeem to have been, 
To relieve the impotent poor, and them only. 2. To 
ind employment for ſuch as are able to work: and this prin- 
apally by providing ſtocks to be worked up at home, which 
xchaps might be more beneficial than accumulating all the 
wor in one common work-houſe; a practice which tends to 
kftroy all domeſtic connexions (the 'only felicity of the 
elt and induſtrious labourer) and to put the ſober and 
lligent upon a level, in point of their earnings, with thoſe 
* are diſſolute and idle, Whereas, if none were to be 
xleved but thoſe who are incapable to get their livings, and 
hat in proportion to their incapacity ; if no children were 


pin rags and idleneſs ; and if every poor man and his fa- 
nily were employed whenever they requeſted it, and were 


tbearful induſtry would ſoon diffuſe itſelf through every 
attage 3 work would become eaſy and habitual, when ab- 
biutely neceſſary to their daily ſubſiſtence ; and the moſt 
ndigent peaſant would go through his taſk without a mur- 


work through infancy, age, or infirmity) would then, and 


then only, be intitled to 5 from his opulent —— 
ours. 


Taxis appears to have been the plan of the ſtatute of 
queen Elizabeth ; in which the only defe& was confining 
i? management of the poor to ſmall, parochial, diſtricts; 
thich are frequently incapable of furniſhing proper work, 

r providing an able director. However the laborious 
por were then at liberty to ſeek employment wherever it 
Ts to be had: none being obliged to reſide in the places 
i their ſettlement, but ſuch as were unable or unwilling 
work; and thoſe places of ſettlement being only ſuch 
where they were born, or had made their abode originally for 


Vol. I. * dae 


b be removed from their parents, but ſuch as are brought 


lowed the whole profits of their labour; Ya ſpirit of 


nur, if aſſured that he and his children (when incapable of 
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three years (o), and afterwards (in the caſe of Vagabond, 
for one year only (p). | wand i 
AFTER the reſtoration a very different plan was adopted 
which has rendered the employment of the poor more dit 
ficult, by authorizing the ſubdiviſion of pariſhes ; has orea 
Iy increaſed their number, by confining them all to the 
reſpective diſtrifts ; has given birth to the intricacy of o 
poor-laws, by multiplying and rendering more eaſy 
methods of gaining ſettlements; and, in conſequence, h: 
created an infinity of expenſive law-ſuits between contend 
ing neighbourhoods, concerning thoſe ſettlements and re 
movals. By the ſtatute 13 & 14 Car. II. c. 12. a leg; 
_ ſettlement was declared to be gained by birth; or by ink; 
bitancy, apprenticeſhip, or ſer vice, for forty days: withi 
- which period all intruders were made removeable from an 
Pariſh by two juſtices of the peace, unleſs they ſettled in 
tenement of the annual value of 10/. The frauds, natural 
ly conſequent upon this proviſion, which gave a ſettleme 
by fo ſhort a reſidence, produced the ſtatute x Jac. II. c. I 
which directed n0tice in writing to be delivered to th 
pariſh officers, before a ſettlement could be gained by ſuc 
reſidence. Subſequent proviſions allowed other circum 
ſtances of notoriety to be equivalent to ſuch notice given 
and thoſe circumſtances have from time to time been altered 
enlarged, or reſtrained, whenever the experience of ne 
inconveniencies, ariſing daily from new regulations, ſug 
geſted the neceſſity of a remedy. And the doctrine of cer 
tiſicates was invented, by way of counterpoiſe, to reſtrain 
man and his family from acquiring a new ſettlement by an 
length of reſidence whatever, unleſs in two particular ex 
cepted caſes; which makes pariſhes very cautious of giving 
duch certificates, and of courſe confines the poor at home 
: where ſrequently no adequate employment can be had. 


— K => —— ——— — _—_— — — er uz. 3 
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Tune law of ſettlements may be therefore now reduc: 
to the following general heads; or, a; ſettlement in a pati 
may be acquired, 1. By Linth; for, wherever a child 

| A fir 


(e) Stat. 19 Hen. VII. c. 12. 1 Te. VI. c. 3. 3 Edw. V 
c. 16. 14 Eliz, c. 5. (y) Stat 35 Bliz. c. 4 
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t known to be, that is always prima facie the place of 
kttlement, until ſome other can be ſhewn (q). This is alſo 
days the place of ſettlement of a baſtard child; for a 


referred to his ſettlement, as other children may (r). But, 
n legitimate children, though the place of birth be prima 
ſacie the ſettlement, yet it is not concluſively ſo; for there 
xe, 2. Settlements by parentage, being the ſettlement of 
me's father or mother: all children being really ſettled in. 
the pariſh where their parents are ſettled, until they get a 
rev ſettlement for themſelves (s). A new ſettlement may 
be acquired ſeyeral; ways; as, 3. By marriage. For a 
yoman, , marrying a man that is ſettled in another pariſh 
changes her own: the law not permitting the ſeparation of 
huſband and wife (t). But if the man has no ſettlement, 


ind is able to maintain her ; but in his abſence, or after his 
death, or during (perhaps) his inability, ſhe may be re- 


xquiring ſettlements in any pariſh are all reducible to this 
one, of forty days reſidence therein: but this forty days reſi- 
dence (which is conſtrued to be lodged or lying there) muft 
not be by fraud, or ſtealth, or in any clandeſtine manner; 
but accompanied with one or other of the following con- 
comitant circumſtances. The next method therefore of 
ganing a ſettlement, is, 4. By forty days reſidence, and 
wtice, For if a ſtranger comes into a pariſh, and delivers 
notice in writing of his place of abode, and number of his 
family, to one of the overſeers (which muſt be read in the 
church and regiſtered) and reſides there unmoleſted for forty 
days after ſuch notice, he is legally ſettled thereby (w). 
For the law preſumes that ſuch a one at the time of notice 
not likely to become chargeable, elſe he would not ven- 
ture to give. it; or that, in ſuch caſe, the pariſh would 
take care to remoye, him. But there are alſo other circum- 
ances equivalent to ſuch notice: therefore, 5. Renting 


Q 2 82 for 
e Carth. 433. Comb. 364. Salk. 485. 1 Lord Raym. 567. 
(t) Stra. 544. (u) Foley. 249. 261, 252. Burr. Sett. 


C. 370. | () Stat. 13 & 14 Car. II. c. 12. 1 Jac, II. 
c. 17. 3 & 4 W. & Mar. c. 11. 


tatard, having in the eye of the law no father, cannot be 


ber's is ſuſpended during his life, if he remains in England 


moyed to her old ſettlement (u), The other methods of 


(r) Salk. 427, (s) Salk. $28. 2 Lord Raym. 1473. 
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for a year a tenement of the yearly value of ten pounds 
and reſiding forty days in the pariſh, gains a ſettlemen i 
without notice (x); upon the principle of having ſubſtan 
enough to gain credit for ſuch a houſe. 6. Being charged 
to and paying the public raxes and levies of the pariſh 
(excepting thoſe for ſcavangers, highways (y), and win 
dows) (z) and, 7. Executing, when legally appointed, ani 
public parochial office for a whole year in the pariſh, a 
church-warden, Cc; are both of them equivalent to no 
tice,” and gain a ſettlement (a), if coupled with a refidenc@ 
of forty days. 8. Being hired for a year, when unmarried 
and childleſs, and ſerving a year in the ſame ſervice ; and 
9. Being bound an apprentice for ſeven years; give the ſer 
vant and apprentice a ſettlement, without notice (b), in tha 
place wherein they ſerve the laſt forty days. This is mean® 
to encourage application to trades, and going out to repu{ 
table ſervices. 10. Laſtly, the having an Hate of one 
own, and refiding thereon forty days, however finall tha; 
value may be, in caſe it be acquired by act of law or off 
a third perſon, as by deſcent, gift, deviſe, &c. is a ſuffici- 
ent ſettlement (c): but if a man acquire it by his own act, 
as by purchaſe, (in its popular ſenſe, in conſideration o 
money paid) then unleſs the conſideration advanced, bon 
fide, be 3ol. it is no ſettlement for any longer time, than 

the perſon ſhall inhabit thereon (d). He is in no caſe re- 
moveable from his own property; but he ſhall not, by any 
trifling or fraudulent purchaſe of his own, Soon pas a per- 
manent and laſting ſettlement. 


ALL perſons, not ſo ſettled, may be removed to their 
oven pariſhes, on complaint of the overſeers, by two juli 
ces of the peace, if they ſhall adjudge them likely to be- 
come chargeable to the pariſh, into which they have in- 
truded: unleſs they are in a way of getting a legal ſettle- 


ment, as by having hired a houſe of rol. fer annum, or 
living 


(x) Stat. 13 & 74 Car. II. c. 12. (5) Stat. 9 Geo. I. 
J. F. 6. (2) Stat. 21 Geo, II. c. 10. f. 13. (4) 4 
4 W. & M. c. 11. (b) Stat, 3 & 4 W. er M.c. 11-6 
9, W. III. c. 10. 31 Geo, TE © vt. (c) Sus 5245 
(dj Stat. 9 Geo. I. c. 7. | | 
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ing in an annual ſervice ; for then they are not remove- 
ble (e). And in all other caſes, if the pariſh to which 
key belong, will grant them a certificate, acknowledging 
tem to be their pariſhioners, they cannot be removed 
nerely becauſe [zkely to become chargeable, but only when 
hey become actually chargeable (f). But ſuch certificat- 
e perſons can gain no {ſettlement by any of the means 
nnn unleſs by renting a tenement of 10l. per 
num, or by ſerving an annual office in the pariſh, being 
erally placed therein: neither can an apprentice or ſervant 
p ſuch certificated perſon gain a ſettlement by ſuch their 


kriice (g). 


THESE are the general heads of the laws relating to 
te poor, which, by the reſolutions of the courts of juſtice 
bereon within a century paſt, are branched into a great 
nriety. And yet, notwithſtanding the pains that have been 
aken about them, they ſtill remain very imperfect, and in- 
equate to the purpoſes they are deſigned for: a fate, 
hat has generally attended moſt of our ſtatute laws, where 
ey have not the foundation of the common law to build 
n. When the ſhires, the hundreds, and the tithings, were _ 
tept in the ſame admiable order that they were diſpoſed iu 
by the great Alfred, there were no perſons idle, conſe- 
quently none but the impotent that needed relief: and the 
tatute of 43 Eliz. ſeems entirely founded on the ſame prin- 
eple. But when this excellent ſcheme was negle&cd and 
leparted from, ve cannot but obſerve with concern, what 
nifrable ſhifts and lame expedients have from time to 
ime been adopted, in order to patch up the flaws occaſi- 
med by this neglet. There is not a more neceſſary or 
ore certain maxim, in the frame and conſtitution of ſo- 
any, than that every individual muſt contribute his ſhare, 
n order to the well-being of the community: and ſurely 
bey muſt be very deficient in ſound policy, who ſuffer one 
lalf of a pariſh to continue idle, diſſolute, and unemploy- 
d; and at length are amazed to find, that the induſtry of 


tle other half is not able to maintain the whole. 
.* 3, Ol CHAPTER 


de) Salk. 472. (F) Stat. 8 & 9 W. III. c. 30. 
le) Stat, 12 Ann, c. 18. F 
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CnAT TER THE TENTH. 


Or ThE PEOPLE, wur TER ALIENS, 
DENIZ ENS, on NATIVES, 


He! N 'G, in the preceding chiptcey, treated c 
perſons as they ſtand in the public relations of 1a 
gifirates, I now proceed to conſider ſuch perſons as fa 
under the denomination of the peofle. And herein all the 
Inferior and ſubordinate magiſtrates, treated cf in the la 
chapter, are included. 


Tux firſt and moſt obvious diviſion of the ple is ant 
aliens and natural-born ſubjects. Natural-born ſubje& 
are ſuch as are born within the dominions of the crown o 
England; that is, within the ligeance, or as it is generally 
called, the allegiance of the king : and aliens, ſuch as ar 
born out of it. Allegiance is the tie, or /igamer, whicl 
binds the ſubject to the king, in return for that prote&o! 
which the king affords the ſubject. The thing itſelf, o 
ſubſtantial part cf it, is founded in reaſon and the natur 
of government; the name and the form are derived to u 
from our Gothic anceſtors. Under the feodal ſyſtem, eve 
owner of lands held them in ſubjection to ſome ſuperior d 
lord, from whom or whoſe anceftors the tenant or vali 
had received them: and there was a mutual truſt or conf 
dence ſubſiſting between the lord and vaſa}, that the lor 
ſhould protect the vaſal in the enjoyment of the territo 


he had granted him, and, o on the other hand, that the bt 
| ſhou 


| 


n 
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tuld be faithful to the lord and defend him againſt all his 
gemies. This obligation on the part of the vaſal was called 
ii ſdelitas or fealty; and an oath of fealty was required, 
the feodal law, to be taken by all tenants to their land- 
kd, which is couched in almoſt the ſame terms as our an- 
ent oath of allegiance (a): except that in the uſual oath of 
alty there was frequently a ſaving or exception of the faith 
he to a ſuperior lord by name, under whom the landlord 
inſelf was perhaps only a tenant or vaſal. -But when the 
xknowleg ement was made to the abſolute ſuperior himſelf, 
pho was vaſal to no man, it was no longer called the oath 
> fealty, but the oath of allegiance ; and therein the te- 
ant ſwore to bear faith to his ſovereign lord, in oppoſition | 
all men, without any ſaving or exception: * contra 
i ones bomi nes fidelitatem fecit (b).“ Land held by this 
nated ſpecies of fealty was called Arudumligium, a liege 
| oF; che valals homznes ligii, or liege men; and the ſove- 
tign their dominus ligius, or liege lord. And when ſove- 
gn princes did homage to each other, for lands held un- 
kr their reſpective ſovereignties, a diſtinction was always 
nde between nle homage, which was only an acknew- 
gement of tenure (c); and liege homage, which included 
he fealty before- mentioned, and the ſervices conſequent 
mon it. Thus when our Edward III. in 1329, did hoinage 
bPhilip VI. of France, for his ducal dominions on that 
tntinent, it was warmly diſputed of what ſpecies tlie ho- 
moe was to be, whether liege or imple homage (d). But 
mth us in England, it becoming a ſettled principle of te- 
ure, that a/7 lands in the kingdom are holden of the king 
u their ſovereign and lord parainount, no oath but that cf 
falty could ever be taken to inferior lords, and the oath 
if allegiance was neceflarily confined to the perſon of the 
ing alone. By an eaſy analogy the term of allegiance was 
bon brought to ſignify all other engagements, which are 
Wwe from ſubjects to their prince, as well as thoſe duties 


or on 
mich were ſimply and merely territorial. And the oath of 
| „ allegiance, 
4) 2 Feud, 5, 6, 7. Et (b) 2 Feud, 9g. 


(c)7 Rep. Calvin's caſe, 7, 
(1) 2 Carte. 407. Mod. Uc. Hitt. xxiii, 420. 


768 The Ricnrts Boon 
allegiance, as adminiſtered for upwards of fx hundred 
years (e), contained a promiſe e to be true and faithful tc 
the king and his heirs, and truth and faith to bear of life! 
* and limb and terrene honour, and not to know or hear 
of any ill or damage intended hin, without defending 
* him therefore.” Upon which fir Matthew Hale (f) 
makes this remark ; that it was ſhort and plain, not en-M 
tangled with long or intricate clauſes or declarations, andi 
yet is comprehenſive of the whole duty from the ſubjed to 
his fovereign. But, at the revolution, the terms of this 7a 
oath being thought perhaps to favour too inuch the notion. 
of non-refiftance, the preſent form was introduced by the 
convention parliament, which is more general and indeter-M 
minate than the former; the ſubje& only promiling © that 
< he will be faithful and bear rrue allegian ce to the king,” 
without mentioning “ his heirs,” or ſpecifying in the lea 
herein that allegiance conſiſts. The oath of ſupremecy i | : 
_ principally calculated as a renuntiation of the pope's pre- 
tended authority: and the oath of abjaration, introduced ini 
the reign of king William (g), very amply ſupplies the looſe : 
and general texture of the oath of allegiance ; it recogniz- 
ing the right of his majeſty, derived under the act of (:t-W 
tiement ; engaging to ſupport him to the utmoſt of the ju 
ror's power; promiſing to diſcloſe all traiterous conſpiracies 
againſt him; and expreſsly renouncing any claim of the 
deſcendants of the late pretender, in as clear and explici 
terms as the Engliſh language can furniſh, This oath mult 
be taken by all perſons in any office, truſt, or ewploy-W 
ment; and may be tendered by two juſtices of the peaceY 
to any perſon, whom they ſhall ſuſpect of diſaffection (h). 
And the oath of allegiance may be tendered (i) to all per- 
ſons above the age of twelve years, whether natives, deni- 
zens, or aliens, either in the court-leet of the manor, or nh 
the ſheriff's tourn, which is the court-leet, of the county. 


Bur, beſides theſe expreſs engagements, the law alſo 


holds that there is an implied, original, and virtual alle. 
| | glance, 


(e) Mirror. 4. 3. §. 38. Fleta. 3. 16. Britten. c 29. 7. Re 
Calvin's caſe, 6 

(f) 1 Hal. P. C. 63. (8) Stat. 13 W. III. c. 6. 
(h) Stat. 1 Geo. I. c. 13.6. Geo. III. c. 33. 

(i) 2 loſt. 121. 1 Hal. “. C. 64. 
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riance owing from every ſubject to his ſovereign, antece- 
tently to any expreſs promiſe ; and although the ſubject ne- 
ſer (wore any faith or allegiance in form. For as the king, 
y the very deſcent of the crown, is fully inveſted with all 
he rights and bound to all the duties of ſovereignty, before 
tis coronation ; fo the ſubje& is bound to his prince by an 


SOOT 8 2 n * * 
„„ Torr CASES Es NENT 


N 
3 


. n d . 
mT Tots . . 


yards bonds of oath, homage, and fealty; which were on- 
y inſtituted to remind the ſubje& of this his previous duty, 
nd for the better ſecuring its performance (k). The for. 
nal profeſſion therefore, or oath of ſubjection, is nothing 
nore than a declaration in words of what was before im- 
lied in law. Which occaſions fir Edward Coke very juſt- 
to obſerve (I), that “ all ſubjects are equally bounden 


it is written by the finger of the law in their hearts, and 
"the taking of the corporal oath is but an outward decla- 
"ation of the ſame.” The ſanction of an oath, it is true, 
n caſe of violation of duty, makes the guilt ſtill more accu- 
nulated, by ſuperadding perjury to treaſon : but it does 


as the ſocial tie by uniting it with that of religion. 


ALLEGIANCE, both expreſs and implied, is however 
ltinguiſhed by the law into two ſorts or ſpecies, the one 
tural, the other local; the former being alſo perpetual, the 
ater temporary. Natural allegiance is ſuch as is due from 
U men born within the king's dominions immediately upon 
ter birth, (m). For immediately upon their birth, they 
we under the king's protection; at a time too, when (during 
ter infancy) they are incapable of protecting themſelves. 
Ratural allegiance is therefore a debt of gratitude ; which 
annot be forfeited, cancelled, or altered, by any change of 
me, place, or circumſtance, nor by any thing but the 
wited concurrence of the legiſlature (n). An Engliſhman 
Wo removes to France, or to China, owes the ſame allegi- 
ace to the King of England there as at home, and twenty 
+ a So . years 


) 1 Hal. p. C. 61. (1) 2 lad. 121, 
(m) 7 Rep. 7. (o) a F. Was. 224, 


ntrinſic allegiance, before the ſuperinduction of thoſe out- 


i to their allegiance, as if they had taken the oath; becauſe 


jt encreaſe the civil obligation to loyalty ; it only ſtrength- 
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years hence as well as now. For it is a principle of univerſa; if 
law (o), that the natural-born ſubje& of one prince cannot : 
by any act of his own, no, not by ſwearing allegiance to ano. Ml 
ther, -put off or diſcharge, his natural allegiance to the for- 7 
mer: for this natural allegiance was intrinſic, and primitive, 
and antecedent to the other; ; and cannot be deveſted wich- 
out the concurrent act of that prince to whom it was firſt 4 
due. Indeed the natural-born ſubject of one prince, to 2 
whom he owes allegiance, may be entangled by ſubje&ing 
himſelf abſolutely to another: but it is his own act that 
brings him into theſe ſtraits and difficulties, of owing ſervic q 
to two maſters ; and it is unreaſonable that, by ſuch volun 7 
tary act gf his own, he ſhould be able at pleaſure to unlooſe I 
thoſe bands, by which od, 18 connected to o his natural prince. Y 


Local. 8 is ſuch as Is gue from an alien, ot 
ſtranger. born, for fo long a time as he continues within the 
king's dominion and protection (p): and it ceaſes, the inſtan 
fuch ſtranger transfers himſelf from this kingdom to anothe 

Natural allegiance is therefore perpetual, and Iccal tempor: 
ry only; and that for this reaſon , evidently founded upon thg 
nature of government; that allegiance is a debt due fro 
the ſubject, upon an implied contract with the prince, tha 
ſo long as the one affords protection, ſo long tlie other wil 
demean himſelf faithfully. As therefore the prince is al way 


under a conſtant tie to protect his natural. born ſubjects, at al g 
times and in all countries, for this reaſon their allegiane . 
. * um 
due to him is equally univerſal and permanent. But, cn th 


other hand, as the prince affords his protection to an alien 
only during his reſidence in this realm, the allegiance of a 

alien is confined (in point of time) to the duration of ſuc 
his reſidence, and (in point of Iccality) to the dominions 0 
the Britiſh empire. From which conſiderations fir Matthe 
Hale (q) deduces this conſequence that, though there bea 
uſurper of the crown, yet it is treaſon for any ſubject, whi 

the uſurper is in full den of the * to ꝑracti 


an 


(o) 1 Hal. P. C. 69, (p) 7 Rep. 6. 
(q) I Hal. P. . 60. f 
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ay thing againſt his crown and dignity :* wherefore, al- 


zmpts againſt the uſurper (unleſs in defence or aid of, the 
nohtful king) have been afterwards puniſhed- with death ; 

cauſe of the breach of that temporary allegiance, which 
vas due to him as king de facto. And upon this footing, 
ter Edward IV. recovered the crown, which had been long 
{tained from his houſe by the line of Lancaſter, treaſons 
committed againſt Henry VI. were capitally puniſhed, 
though my had been een an uſurper by parliament, 


— 
hl 


king, or regal office, but to his natural perſon, and blood- 


h). And from hence aroſe that principle of perſonal attach- 


o hazard all that was dear to them, life, fortune, and fami- 


* 


ty of rights, which they acquire by being born within the 


ir time, but only by their own miſbehaviour : the explana- 


(r) 1 Hal. P. C. 67 


though the true prince regain the ſovereignty, toi. 


T His oath of allegiance, or mne the allegiance itſelf, is 
eld to be applicable not only to the political capacity of the 


wyal: and for the miſapplication of their allegiance, viz. to 
he regal capacity or-crown, excluſive of the perſon of the 
ting, were the Spencers baniſhed in the reign of Edward II. 


nent, and affeRionate loyalty, which induced our forefathers: 
and, if occaſion required, would doubtleſs induce their ſons) - 


in defence and ſupport of their liege lord and ſovereign. 


Tus allegiance then, both expreſs and implied, is the du- 
y of all the king's ſubjects, under the diſtinctions here laid 
town, of local and temporary, or univerſal and perpetual. 
Their rights are alſo diſtinguiſhable by the ſame criterions of 
ime and locality ; natural-born ſubjects having a great vari- 


ting's ligeance, and can never forfeit by any diſtance of place 


tion of which rights is the principal ſubject of the two firſt 
woks of theſe commentaries. The ſame is alſo in ſome de- 
pee the caſe of aliens; though their rights are much more 
ircumſcribed, being wquired only by reſidence here, and 
bt whenever they remove. I ſhall however here endea- 
wur to chalk out ſome of the principal lines, whereby they 
: are 


— 


372 Tbe Ricurs Book l. 


are diſtinguiſned from natives, deſcending to farther parti- 
culars when they come in courſe. 


Ax alien born may purchaſe lands, or other eſtates: but Ml 
not for his own uſe ; for the king is thereupon entitled to 
them (s). Ifan alien could acquire a permanent property | : 
in lands, he muſt owe an allegiance, equally permanent with Wl 
that property, to the king of England; which would pro- 4 
bably be inconſiſtent with that, which he owes to his own Ml 
natural liege lord: beſides that thereby the nation might in M 
time be ſubject to foreign influence, and feel many other in- 4 
conveniencies. Wherefore by the civil law ſuch contracts 
were alſo made void (t): but the prince had no ſuch advan- 
tage of forfeiture thereby, as with us in England. Among 
other reaſons, which might be given for our conſtitution, it 
leems to be intended by way of puniſhment for the alien's 
preſumption, in attempting to acquire any landed property: 
for the vendor is not affected by it, he having reſigned his} 
right, and received an equivalent in exchange. Yet an 
alien may acquire a property in goods, money, and other 
perſonal eſtate, or may hire a houſe for his habitation (u): 
for perſonal eſtate is of a tranſitory and moveable nature; 
and, beſides, this indulgence to ſtrangers is neceſſary for the 
advancement of trade, Aliens alſo may trade as freely as 
other people; only they are ſubject to certain higher duties 
at the cuſtom-houſe : and there are alſo ſome obſolete 
ſtatutes of king Henry VIII. prohibiting alien artificers to 

- work for themſelyes in this kingdom; but it is generally 
held that they were virtually repealed by ſtatute 5 Eliz. c. 7, 
Alſo an alien may bring an action cor.cerning perſona] pro- 
perty, and may make a will, and diſpoſe of his perſonal 
eftate (w) : not as it is in France, where the king at the 
death of an alien is entitled to all he is worth, by the dro? 
daubaine or jus albinatus (x), unleſs he has a peculiar ex- 

emption. When J mention theſe rights of an alien, I mutt 


be underſtood of alien-friends only, or ſuch whoſe countries 
| : | | are 


1 — — — — * 80 


8228 mm” os 


a 
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{s} Co. Litt. 2. (CH 73,19, 
(u)7 Rep. 17. {wv} Lutw- 34. 
{x) A word derived from alibt xatus. Spelm. Cl. 24. 
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xe in peace with ours; for alien- enemies have no rights, 
no privileges, unleſs by the king's TH favour, during 
the time of war, 


WHEN I ſay, that an alien is one who is born out of 
the king's dominions, or allegiance, this alſo muſt be under- 


abſolutely ſo ; with only a very few exceptions : ſo that 
particular act of parliament became neceſſary after the re- 
toration (y), “ for the naturalization of children of his 


in- . majeſty's Engliſh ſubjects, born in foreign countries 
&s (during the late troubles.” And this maxim of the law 
m- proceeded upon a general principle, that every man owes 


ng natural allegiance where he is born, and cannot owe two 


„it lach allegiances, or ſerve two maſters, at once. Yet the 


n's children of the king's embaſſadors born abroad were always 
ty: beld to be natur f ſubje&s (2): for as the father, though 
his in a foreign country, owes not even a local allegiance to 
an WY the prince to whom he is ſent ; ſo, with regard to the fon 
her WW allo, he was held (by a kind of faſtlimiuium) to be born 
) under the King of England's allegiance, repreſented by his 
e; father, the embaſſador. To encourage alſo forcign com- 
the WJ merce, it was enacted by ſtatute 25 Edw. II. ſt. 2. that 


as all children born abroad, provided both their parents were 


ties at the time of the birth in allegiance to the king, and 
te WM the mother had paſſed the ſea, by her huſband's conſent, 


to might inherit as if born in England: and accordingly it. 
ly hath been ſo adjudged i in behalf of merchants (a). But by 


7, ſfyeral more modern ſtatutes (b) theſe reſtrictions are ſtill 
ro- farther taken off: ſo that all children, born out of the 
na king's legiance; whoſe fathers were natural-born ſubjects, 
the arc now natural-born ſubje&s themſelves, to all intents and 
eit purpoſes, without any exception : unleſs their ſaid fathers. 
ex-vere attainted, or baniſhed beyond ſea, for high treaſon 
ui or were then in the ſervice of a prince at enmity with 
ies Great Britain. | x 
” Tus 

(y) Star. 29 Car. I. e. 6. (2) 7 Rep. 18. 

(a) Cro, Car, 621, Mar. 91. lenk Cent. 3. 

(bly Ann e, $. and 4 Geo. II. c. 27. 


food with ſome reſtrictions. The common law indeed ſtood 
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THe children of aliens, born here in England, are, 5 5 
nerally ſpeaking, natural- born ſubjects, and entitled to all- 


the privileges of ſuch. In which the conſtitution of - 
France differs from ours; for there, by their jus albinatus, Ml 


if a child be born of foreign parents, it is an alien (e). 


A DENIZEN is an alien born, but who has obtained ex 
donatione regis letters patent to make him an Engliſh ſub- 


je& : a high and incommunicable branch of the royal pre- 


rogative (d). A denizen is in a kind of middle ftate, be- 
tween an alien and natural-born ſubject, and partakes of W 


both of them. He may take lands by purchaſe or deviſe, 


which an alien may not; but cannot take by inheritance (e): 
for his parent, through whom he muſt claim, being an 
alien, had no inheritable blood; and therefore could con- 
vey none to the ſon. And, upon a like defect of hereditary W 


blood, the iſſue of a denizen, born before denization, can- 


not inherit to him; but his iſſue born after, may (f). A 
denizen is not excuſed (g) from paying the alien's duty, 


and ſome other merchantile burthens. And no denizen can 
be of the privy council, or either houſe of parliament, or 
have any office of truſt, civil or military, or be capable of 
any zrant from the crown (h). 


NATURALIZATION cannot be performed but by a& of 
parliament : for by this an alien is put in exactly the fame 
ſtate as if he had been born in the king's ligeance ; except 
only that he is incapable, as well as a denizen, of being a 
member of the privy council, or parliament, &c (i). No 
bill for naturalization can be received in either houſe cf 
parliament, without ſuch diſabling clauſe in it (k). Neither 
can any perſon be naturalized or reſtored in blood, unlets 
be hath received the ſacrament of the lord's ſupper within 
one month before the bringing in of the bill; and unleſs 
he al ſo takes the oaths of allegiance and ſupremacy in the 
preſence of the parliament (I). 


THESE 
(c) Jenk. Cen“. 3. cites treaſure ſrancols, 312. 
(d, 7 Re p. Calvin's ca. AS. (ei Rep. 67. b 
(f) Co. L. itt. 8. Vaugt. 488. (g) Stat. 22 Her. VIII. c. 
(h) Stat. 12 W. III. c. 2. GJ 1b:d, 


(>) Stat..1 Ger, I. c. 4. (1) Stat, 7. Jac, I. c. 2. 


5 
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THESE are the principal diſtinctions between aliens, 
genizens, and natives: diſtinctions, which endeavours 
ure been frequently uſed ſince the commencement of this 
century to lay almoſt totally aſide, by one general naturali- 
ntion- act for all foreign proteſtants. An attempt which 
vas once carried into execution by the ſtatute 7 Ann, c. 5. 


1b- but this, after three years experience of it, was repealed by 
re- the ſtatute xo Ann. c. 5. except one clauſe, which was juſt 
de- bor mentioned, for naturalizing the children of Engliſh 
of 


parents born abroad. However, every foreign ſeaman who 
n time of war ſerves two years on board an Engliſh ſhip 
s7þſo facto naturalized. (m); and all foreign proteſtants, 
ind Jews, upon their refiding ſeven years in any of the 


15 american colonies, without being abſent above two months 
ry tt a time, or ſerving two years in a military capacity there, 
n- 


xe (vpon taking the oath) naturalized to all intents and 
purpoſes; as if they had been born in this kingdom (n) ; 
ind therefore are admiſſible to all ſuch privileges, and no 
other, as proteſtants or Jews born in this kingdom are en- 


Jews (o) in particular, was the ſubje& of very high de- 
bates about the time of the famous Jew- bill (p); which 
enabled all Jews to prefer bills of naturalization in parlia- 
ment, without receiving the ſacrament, as ordained by ſta- 
tute 7 Jac. I. It is not my intention to revive this con- 
troverſy again; for the act lived only a few months, and 
vas then repealed (q): therefore peace be now to its 
nane s. 


r 


CHAPTER 


(m) Stat 13 Geo. IN. c. 3 
(a) Stat. 13 Geo. II. c. 7. 20 Geo. II. c. 24. 2 Geo. III. 
rr 72 3 
) A pretty accurate account of the Jews, till their baniſh- 
went in $ Edw. L may be found in Molloy de jure mar it. ma, b. 
3. C. 6. ; = 8 . 


(p) Stat. 26 Geo. II. c. 26, (4) Stat. 27 Geo. II. c. x. 


titled to. What thoſe privileges are, with reſpe& to 
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CHAPTER THE ELEVENTH. 
Or rus CLERGY. 


HE people, whether aliens, denizens, or natural- 
born ſubjects, are diviſible into two kinds; the clergy 
We laity : the clergy, comprehending all perſons in holy 


orders, and in eccleſiaſtical offices, will be the ſubject of the 


following chapter. 


THis venerable body of men, being ſeparate and ſet 


apart from the reſt of the people, in order to attend the 
more cloſely to the ſervice of almighty God, have there- 
upon large privileges allowed them by our municipal laws: 
and had formerly much greater, which were abridged at 
the time of the reformation on account of the ill uſe which 
the popiſh clergy had endeavoured to make of them. For, 
the laws having exempted them from almoſt every perſonal 
duty, they attempted a total exemption from every ſecular 
tie. But it is obſerved by fir Edward Coke (a), that, as 
the overflowing of waters doth many times make the river 
to loſe its proper channel, ſo in times paſt eccleſiaſtical per- 


ſons ſeeking to extend their liberties beyond their true 


bounds, either loſt 'or enjoyed not thoſe which of right be- 
longed to them. The perſonal exemptions do indeed for 
the moſt part continue. A clergyman cannot be compelled 
to ſerve on a jury, nor to appear at a court- leet or view of 
frank pledge; which almoſt every other perſon is obliged 
to do (b) : but, if a layman is ſummoned on a jury, and 
before the trial taxes or ders, he ſhall notwithſtanding appear 

and 


A. .- (o) F. N. B. 160. 2 laſt. 4. 


„ — — — 5 — — _ — — en E. 


. 11. of PERSONS. 377 
nid be (worn (c). Neither can he be choſen to any tem- 
ral office; as bailiff, reeve, conſtable, or the like: in re- 
gerd of his own continual attendance on the ſacred func- 
ton (d). During his attendance on divine ſervice he is 
nivileged from arreſts in civil ſuits (e). In caſes alſo 
of felony, a clerk in orders ſhall have the benefit of his 
dergy, without being branded in the hand; and may like- 
vile have it more than once: in both which particulars he is 
W itinguiſhed from a layman (f). But as they have their 
privileges, ſo alſo they have their diſabilities, on account of 
heir ſpiritual avocations. Clergymen, we have ſeen (g). 
we incapable of fitting in the houſe of commons; and by 
tatute 21 Hen. VIII. c. 13. are not (in general) allowed 


al- 
oy n take any lands or tenements to farm, upon pain of 104. 
ly jer month, and total avoidance of the leaſe; nor ſhall en- 


he age in any manner cf trade, nor ſell any merchandize, 
inder forfeiture of the treble value. Which prohibition 


sconſonant to the canon law. 


ſet * | | 2 

be IN the frame and conſtitution of eccleſiaſtical polity there 
e. we divers ranks and degrees: which I ſhall conſider in 
their reſpective order, merely as they are taken notice of 


at by the ſecular laws of England; without intermeddling 
ch with the canons and conſtitutions, by which the clergy have 
r, bound themſelves. And under each diviſion I thall conſi- 
al ber. 1. The method of their appointment; 2. Their 
ir Wl iights and duties; and 3. The manner wherein their cha- 
IS acter or office may ceaſe. 


= I. AN arch-biſhop, or biſhop is elected by the chapter 
ic of his cathedral church, by virtue cf a licence from the 
crown. Election was, in very early times, the uſual mode 


r of elevation to the epiſcopal chair throughout all chriſten- 
dom; and this was promiſcuouſly performed by the laity 
fs well as the clergy (b) : till at length, it becoming tumul- 
d dous, the emperors and other ſovereigns of the reſpective 
d | kingdoms 
r (c) 4 Leon. 190. : (d) Finch. LESS | 


le) Stat. co t dw III. c. 5. 1 Ric. II. c. 16. 

(f) 2 Iuft. 637, Stat. 4 Hen. VII. c. 13. & 1 Edw. VI. c. 12. 
(8) page 175. 

(h) per clerum et pepulum. Pali. 25. 2 Roll, Rep. 102, M. 
Paris, 4. D, 1095. | 


378 The Ricurs Book . 


kingdoms of Europe took the appointment in ſome depree 
into their own hands : by reſerving to themſelves the right 
of confirming theſe elections, and of granting inveſtiture of 
the temporalties, which now begin almoſt univerſally to 
be annexed to this ſpiritual dignity ; without which con- 
firmation and inveſtiture, the elected biſhop could neither 
be conſecrated, nor receive any fecular profits. This right 
was acknowleged in the emperor Charlemagne, A, D, 
773, by pope Hadrian I, and the council of Lateran (i), 
and univertally exerciſed by other chriſtian princes : but 
the policy of the court of Rome at the fame time began 
by degrees to exclude the laity from any ſhare in theſe 
elections, and to conſine them wholl/y to the clergy, which 
at length was completely effected; the mere form of elec» 
tion app2aring to the people to be a-thing of little conle- 
quence, while the crown was in poſſeſſion of an abſolute 
negative, which was almoſt equivalent to a direct right of 
nomination, Hence the right of appointing to biſhopricks 
13 ſaid to have been in the crown of England (K) (as well 
as other kingdoms in Europe) even in the Saxon times; 
becauſe the rights of confirmation and inveſtiture were in 
eſſect (though not in form) a right of complete donation (1), 
But when, by length of time, the cuſtom of making elec- 
tions by the clergy only was fully eſtabliſhed, the popes 
began to except to the uſual method of granting theſe in- 
veltituies, which was fer arrulum et baculum, by the 


princs g delivering to the prelate a ring, and a paſtoral ſtaſt 


or eroſier; pretending, that this was an encroachment on 
the church's authority, and an attempt by theſe ſymbols to 
confer a ſpiritual juriſdiftion : and pope Gregory VII. to- 
wards the cloſe of the eleventh century, publiſhed a bulle 
of excommunication againſt all princes who ſhould dare to 
confer inveſtitures, and all prelates who ſhould venture to 
receive them (m). This was a bold ſtep towards effed- 
ing the plan then adopted by the Roman ſee, of rendering 

the 


(1) Docyet, 1. di. 63. e. 221, [) Palm 28. 

% Null e/eftio proelatorum ( ſunt verb Jnculphi ) erat mire 
% ltberg etcan mica; ſed cemnes dignitates tam epi ſcopr rum, mo 
« abbatum, per antulum et buculum regis curia. pro ſua complatn 
„ tia confi rebat,”” rei clericus ee menachos fuit elctin, ſed 
eletlam a rege prftulabant, Selven, Jar. Ang]. J. 1. §. 39. 

(m) Oct et. 2. cauſ. 16. fu. 7. c. 12 & 13, 


— 


„ 11. of PERSONS. J 4399 
he elergy intirely independent of the civil authority: and 


a ng and eager were the conteſts occaſioned by this papal 


him. But at length, when the emperor Henry V. agreed 
Y remove all ſufpicion of encroachment on the ſpiritual 
Wracter, by conferring inveſtitures for the ſuture per /cep- 


un and not per arnulum et baculum; and when the kings 


England and France conſented alſo to alter the form in 
heir kingdoms, and receive only homage fiom the biſhops 
br their temporalties, inſtead of inveſting them by the ring 
nd croher ; the court of Rome found it prudent to ſuſpend 
for a while its other pretenſions (n). 


Turs conceſſion was obtained from king Henry the fiſt 
nEngland, by means of that obſtinate and arrogant pre- 
bte, archbiſhop Anſelm (o): but king John (about a cen- 
ury afterwards) in order to obtain the protection of the 


yope againſt his diſcontented barons, was alſo prevailed up- 


m to give up by a charter, to all monaſteries and cathe- 
lrals in the kingdom, the free right of eleQing their pre- 
les, whether abbots or biſhops ; reſerving only to the 
nown the cuſtody of the temporaltics during the vacancy; 
the form of granting a licence to ele&, (which is the ori- 
nal of our conge_d' ire) on refuſal whereof the eleftors 
night proceed without it; and the right of approbation at- 
erwards, which was not to be denied without a reaſonable 
md lawful cauſe (p). This grant was expreſlly recognized 
ind confirmed in king John's magna carta (q), and was 
pain eſtabliſhed by ſtatute 25 Edw. III. ſt. 6. F. 3. 


Bur by ſtatute 25 Hen. VIII. c. 20. the antient right 
of nomination was, in effect, reſtored to the crown : it be- 
Ing enacted that, at every future avoidance of a biſhoprick, 
he king may ſend the dean and chapter his uſual licence 
to proceed to election; which is always to be accompanied 
vith a letter miſſive from the king, containing the name of 
the perſon whom he would have them ele : and, if the 
dean and chapter mY their election above twelve days, 

the 


( Mod, Un, Hiſt. xx. 363. xx. 115, 
(0) M. Paris. A. D. 1107, 

(p) M. Par ie. A. D. 1214, 1 Rym. Foed, 198. 
(y) Caps 1. edit, Oxor: 1759, 
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the nomination ſhall devolve to the king, who may by let 
ters patent appoint ſuch perſon as he pleaſes. This elec 
tion or nomination, if it be of a biſhop, muſt be ſignified 1 
by the king's letters patent to the arch- -biſhop of the pro i 
vince ; if it be of an arch-biſhop, to the other arch-biſhoplf 
and two biſhops, or to four biſhops ; requiring them to £ 
confirm, inveſt, and conſecrate the perſon ſo elected: which 
they are bound to perform immediately, without any appli- : 
cation to the ſee of Rome. After which the biſhop elea 
ſhail ſue to the king for his temporalties, ſhall make oathf 
to the king and none other, and ſhall take reſtitution of 
his ſecular poſſeſſions out of the king's hands only. Andi 
if ſuch dean and chapter do not ele& in the manner by this : 
act appointed, or + ſuch arch-biſhop or biſhop do refuſe / 
to confirm, inveſt, and conſecrate ſuch biſhop elect, they 
mall incur all the penalties of a fracmunire, 


Ax arch-biſhop is the chief cf the clergy in a whole Ma 
province; and has the inſpeRion of the biſhops of that pro- 
vince, as well as of the inferior clergy, and may deprive 
them on notorious cauſe (r), The arch-biſhop has alſo his. 
own dioceſe, wherein he exerciſes epiſcopal juriſdiction; 
as in his province he exerciſes archiepiſcopal. As arch- or 
biſhop, he, upon receipt of the king's writ, calls the biſhops 
and clergy of his province to meet in convocation: bu 
without the king's writ he cannot aſſemble them (s). To 
him all appeals are made from inferior juriſdictions within 
his province; and, as an appeal lies from the biſhops in 
perſon to him in perſon, ſo it alſo lies from the conſiſtory 
courts of each dioceſe to his archiepiſcopal court. During or 
the vacancy of any ſee in his province, he is guardian o 
the ſpiritualities thereof, as the king is of the temporalties; 
and he executes all eccleſiaſtical juriſdiction therein. If an 
archiepiſcopal ſee be vacant, the dean and chapter are the 
ſpiritual guardians, ever ſince the office of prior of Canter- 
bury was aboliſhed at the reformation (t). The arch- ( 


biſhop 1s en to preſent by lapſe to all the eccleſiaſtical i ( 
livings 


(0 Lord Raym. 541. % 41oft. 322,323 Wh 
(t) 2 Roll. Abr. 223. 9 | Bo 
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; ings in the diſpoſal of his dioceſan biſhops, if not filled 
Within fix months. And the arch-biſhop has a cuſtomary 
"1 rerogative, when a biſhop is conſecrated by him, to name 
f clerk. or chaplain of his own to be provided for by ſuch 
cragan biſhop ; in lieu of which it is now uſual for the 
op to make over by deed to the arch-biſhop, his execu- 
e and aſſigns, the next preſentation of ſuch dignity or 
Wnefice in the biſhop's diſpoſal within that ſee, as the 
Wrch-biſhop himſelf ſhall chooſe ; which is therefore called 
Wis cption (u): which options are only binding on the 
Wihop himſelf who grants them, and not his ſucceſſors. . 
Wſhe prerogative itſelf ſeems to be derived from the legatine 
wer formerly annexed by the popes to the metropolitan 
Canterbury (W). And we may add, that the papal 
him itſelf (like moſt others of that encroaching ſee) was 
wbably ſet up in imitation of the imperial prerogative 
alled primae or frimariae freces; whereby the emperor 
nerciſes, and hath immemorially exerciſed (x), à right of 
uming to the firſt prebend that becomes vacant after his 
cceſſion in every church of the empire (y). A right, that 
ns alſo exerciſed by.the crown of England in the reign of 
Award I (2); and which probably gave riſe to the royal 
wrodies, which were mentioned in a former chapter (a). 
tis likewiſe the privilege, by cuſtom, of the arch-biſhop 
i Canterbury, to crown the kings and queens of this 
kingdom. And he h:th alſo by the ſtatute 25 Hen. VIII. 

„ 21. the power of granting diſpenſations in any caſe, not 
untrary to the holy ſcriptures and the law of God, where 
he pope uſed formerly to grant them : which is the founda- 
ton of his granting ſpecial licences, to marry at any place 
time, to hold two livings, and the like: and on this alſo 
founded the right he exerciſes of conferring degrees, in 
rudice of the two univerſities (b). | | 


A 


oli 


his 


ch- 
ops 
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ter- 


Nazi | | of THE 
ſu) Cowel's inte: pr. tit. option. () Sherlock of options, t. 
ch- (x) Golda?, cen e. im per. tom. 2. pag. 406, 
ical Dufreſne, V. 806. Mod. Un. Hiſt xxix s. $ 
gs 2) Rex, Fc. ſalutem. S'riba'is rpiſcop)s Karl, quod Roberto de 
rd per ſin m ſuam, gram a! freces veeis prgedicte Roberts cen- 
Wit, de cactero ſilvat; et de prox'ma ercl-fia wacaturn de colla- 
me pt ae dic i efiſcrpi, quam iple Robertus acceptaverit, reſpiciat, 
v. 11 Edw. I. 3 Pryn. 1266. (a) ch. 8. pag. 283. 
(b) See the biſhop of Cheſter's caſe. Oxon, 1721. 


— 


r r - r — 2 
"SS _ . xt 2 "_ a 
p 7 * * == 
* 2 ” —_—— * 
— 1 — — 
——— 7 — n — * 
** - 
© 
— — 5 —ů _ = OR 
4 5 5 5 3 - 2 
r - - — — 2 
5 et we — b — — — ” 1 
* — Jab” oy, 
Ie 5 —— — — oe wt —— 


d 

- — oy tO 
* * 

= * — CORD 

- 3 


- " 2 
fn 
10 
14 | 
* ms 
1 4.4 
7 2 
2 4 
x 
4 i * 2 
1 o = 
* 4 bn 
4 x * 
2 1 
1% t ' 
— « +0 0 
/ * 
F } 7 
2 Bs t [ 
6 C '" 4 
1 ; : 
' , 5 
14 IN 
PS 1 
N U | 
1 Ko 
7 
i . 
ty 20%: Þ 
2 "78 - 
WT 
1B 
at 1 \ 
: ; 1 
1 7 
5 5 . 
8 * 
, ! 
a j by . 
M3 : 1 
1 oe? - 
5 9 
64 3 
5 = 
f 1.4 
4 
+13 EM 
3% 
[ . mee 
K , 
' 7 
, by 
TE] 
Fi . 
4 
1 * 
g 7 
4 Y $ 
+489 
1: 
f 7 4 
| l 
4 : 
1 
21 
1286447 

, 

” « : 
n 
1 
334 \ 
2 5 
1 
5 24 
6: 

+1 | 

31 FY - 

14-4 : 

1. 
i= 

. 1 

33 it 

. 
1 
I $ } 
 »RE7 [ 
44 N 
. 1 
7 * q if i 
* © 
$3 Py | 
1 2 . MA 
1 
4 "KY 
1 4 
1 k 
J 
; i 
., 
- 4 ” 
11 17 * 
: T 
: 4. 
- & + 
: WH 
: * 
. +4 4 % 
_ 
EO 0 
l 
4 WE 
1 1 
: + 1, 
» 1 
1 
x y * 
1 
4 | 13 ; 
| * 
g 4 
* 
= 0 {1 
: : 1 
T4 * 
* ol 
1 14 1 
1 
2 
' 
= q 
«Bi 
, ” *h: 
* | * 
n 
t 
[0 
> [IM 
/ 3L 
7 ; 
+ F 
4 1 * 
14 
4 


| made to ſome ſuperior (d). Therefore a biſhop muſt r 


a 


382 The Rionrs 


8 
1 I 
Book I 
2 


Tux power and authority of a biſhop, beſides the ad 
miniſtration of certain holy ordinances peculiar to thi 
ſacred order, conſiſt principally in inſpecting the manners M 

the people and clergy, and puniſhing them, in order to 1 4 
formation, by eccleſiaſtical cenſures. To this purpoſe H 
has ſeveral courts under him, and may viſit at pleaſure eve 0 
ry part of his dioceſe. His chancellor is appointed to hol 
his courts for him, and to aſſiſt him in matters of eccletiaf 
tical law; who, as well as all other eccleſiaſtical officers, ; 
lay or married, muſt be a doctor of the civil law, ſo createf 
in ſome univerſity (c). It is alſo the buſineſs of a biſhdifi 

to inſtitute, and to direct induction, to all eccleſaſtic = 
livings in his dioceſe. 


ARCH-BISHOPRICKS and biſhopricks may become vo 
by death, deprivation for any very groſs and notorioi 
* crime, and alſo by reſignation. All reſignations muſk | 


ſign to his metropolitan ; but the arch-biſhop can reſign 
none but the king himſelf, 


II. A DEAN and chapter are the council of the biſho 
to aſſiſt him with their advice in affairs of religion, a 

alſo. in the temporal concerns of his ſee (e). When tl 
reſt of the clergy were ſettled in the ſeveral pariſhes 
each dioceſe (as hath formerly (f) been mentioned) the 
were reſerved for the celebration of divine ſervice in 
_ biſhop's own cathedral ; and the chief of them, whe-p 
ſided over the reſt, obtained the name of decanus or de 
being probably at firſt appointed to 4 among ten Cano 
or prevendaries. io 


ALL antient deans are elected by the chapter, by conge 
eſlire from the king, and letters miſſive of recommendatiot 
-in the ſame manner as biſhops : but in thoſe chapters, t 
were founded by Henry VIII. out of the ſpoils of the d 


ſolved monaſteries, the deanery is donative, and the inſtal 
| | t 


(e) Stat. 37 Hen. VIII. c. 17. (d) Gibſ. cod. 822, 
(e) 3 Rep. 75. Co. Litt, 103, 300. (f) pag. 112, 113. 
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jon merely by the king's letters patent (g). The chapter, 
tonſiſting of canons or prebendaries, are ſometimes ap- 
pointed by the king, ſometimes by the biſhop, a_—_ ſome- 
times elected by each other. 


Tu E dean and chapter are, as was before obſerved, the 
zominal electors of a biſhop. The biſhop is their ordinary 


eve 
hold immediate ſuperior ; and has, generally ſpeaking, the 
ſa wer of viſiting them, and correcting their exceſſes and 


mormities. They had alſo a check on the biſhop at com- 
non law: for till the ſtatute 32 Hen. VIII. c. 28. his grant 
i leaſe would not have bound his ſucceſſors, unleſs con- 


med by the dean and chapter (h). 


DEAN ERIES and prebends may become void, like a 
lſhoprick, by death, by deprivation, or by reſignation to 
ather the king or the biſhop (j). Alſo I may here mention, 
mce for all, that if a dean, prebendary, or other ſpiritual 
xrſon be made a biſhop, all the preferments of which he 
ns before poſſeſſed are void; and the king may preſent to 
hem in right of his prerogative royal. . But they are not. 
wid by the election, but only by the conſecration (i). 


III. Ax arch-deacon hath an eccleſiaſtical juriſdiction, 
mmediately ſubordinate to the wy throughout the 
mhole of his dioceſe, or in ſome particular part of it. He 
b uſually appointed by the biſhop himſelf ; and hath a kind 
if epiſcopal authority, originally derived from the biſhop, 
ut now independent and diſtin&t from his (k). He there- 
bre viſits the clergy ; and has his ſeparate court for pu- 
ihment of offenders by ſpiritual cenſures, and for hearing 
lll other cauſes of eccleſiaſtical cognizance. 


IV. Taz rural deans are very antient officers of the 
thurch (1), but almoſt grown out of uſe; though their 
tancries ſtill ſubſiſt as an eccleſiaſtical diviſion of the 


5 | | 
{7 ĩsceſe, or archdeaconry. They ſeem to have been de- 
aſtal Juties of the biſhop, planted all round his dioceſe, the 
| better 
(2) Gibſ. cod. 173. (h) Co. Litt. 103. 
! 
No ) Flowd. 438. (i; 2 Rell. Abr. 382. Salk. 137. 


F 
13. K) 1 Burn. ecc}, law. 68, 69. (1) Kennet. par, antiq. 633. 
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better to inſpedt the conduct of the parochial clergy, and 
therefore armed with an inferior degree of judicial and co 
ercive authority (m). 2 


v. THe next, and indeed the moſt numerous, order © ; 
men in the ſyſtem of eccleſiaſtical polity, are the parſonf 
and vicars of churches : in treating of whom ] ſhall fir 
mark out the diſtinction between them; ſhall next obſeryi 
the method by which one may become a parſon or viſt 
car ; ſhall then briefly touch upon their rights and duties 7 | 
and ſhall, laſtly, ſhew how one may ceaſe to be either, Z 


A PARSON, perſona eccleſiae, is one that hath full poſic(iM 
ſion of all the rights of a parochial church. He is calle 
parſon, perſona, becauſe by his perſon the church, which 
an inviſible body, is repreſented ; and he is in himſelf Wl 
body corporate, in order to protect and defend the rights q 
the church (which he perſonates) by a perpetual ſucceſſi 
on(n). He is ſometimes called the rector, or governor, of ti 
church: but the appellation of farſon, (however it may bl 
depreciated by familiar, clowniſh, and indiſcriminate uſꝰ 
is the moſt legal, moſt beneficial, and moſt honouraibM 
title that a pariſh prieſt can enjoy; becauſe ſuch a on 
(fir Edward Coke obſerves) and he only, is ſaid vicem /al 
perſonam eccleſiae gerere. A parſon has, during his life, til 
freehold in himſelf of the parſonage houſe, the glebe, t 
tythes, and other dues. But theſe are ſometimes' a prop! £ | 
ated; that is to ſay, the benefice is perpetually annexed WM 
ſome ſpiritual corporation, either ſole or aggregate, bein 
the patron of the living, whom the law eſteems equal 
capable of providing for the ſervice of the church, as anf 
ſingle private clergyman. This contrivance ſeems to ha! 
ſprung from the policy of the monaſtic orders, who hai 
never been deficient in ſubtile inventions for the increaſe ꝙ 
: their own power and emoluments. At the firſt eſtabli 
ment of parochial clergy, the tythes of the pariſh well 
diſtributed in a fourfold divifion : one for the uſe of t 
biſhop, another for maintaining the fabrick of the churcl 

| a thif 


(m) Gibſ. cod. 972. (n) Co. Litt. 300. 
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dard for the poor, and the fourth to provide for the in- 
B.nbent. When the ſees of the biſhops became other- 
e amply endowed, they were prohibited from demand- 
:s their uſual ſhare of theſe tithes, and the diviſion was 
WY ito three parts only. And hence it was inferred by the 
EE nonaſteries, that a ſmall part was ſufficient for the offici- 
Wing prieſt; and that the remainder might well be applied 


.ch was conftrued to be a work of the moſt exalted piety) 
: iert to the burthen of repairing the church and provid- 
Wie for its conſtant ſupply. And therefore they begged and 
1 Jought, for maſſes and obits, and ſometimes even for mo- 
Wy, all the advowfons within their reach, and then appro- 
ated the benefices to the uſe of their own corporation. 


4 : ut, in order to complete fuch appropriation effectually, 
e king's licence, and conſent of the biſhop muſt firſt be 


nWitined : becauſe both the king and the biſhop may ſome- 


Wropriated to the uſe of a corporation, which never dies: 


Mit they will not conſent to any thing that ſhall be to the 
Wzjudice of the church. The conſent of the patron alſo is 
Wucſarily implied, becauſe (as was before obſerved) the 
veopriation can be originally made to none, but to ſuch 
ritual corporation, as is alſo the patron of the church; 
e whole being indeed nothing elſe, but an allowance for 
Ne. patrons to retain the tithes and glebe in their own 
ads, without preſenting any clerk, they themſelves under- 
ning to provide for the ſervice of the church (o). When 
ea ppropriation is thus made, the appropriators and 
er ſucceſſors are perpetual parſons of the church; and 


i the church, by the name of parſons (p). 


Tarts appropriation may be ſevered, and the church be- 


t 
. ame diſappropriate, two ways: as, firſt, if the patron or 


* Mropriator preſents a clerk, who is inſtituted and inducted 
| Vor. I. ; R to | 
lo) Plowd, 496 —5: 0. (p) Hcb. 307. 


pthe uſe of their own fraternities, (the endowment of 


I ine or other have an intereſt, by lapfe, in the preſentati- 
WJ to the benefice; which can never happen if it be ap- 


: ud alſo becauſe the law repoſes a confidence in them, 


Wk ſue and be ſued, in all matters concerning the rights 
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to the parſonage ; ; for the incumbent ſo inſtituted and in 
ducted is to all intents and purpoſes complete parſon ; and : 
the appropriation, being once ſevered, can never be re I 
united again, unleſs by a repetition of the time ſolemni q 
ties (J). And, when the clerk ſo preſented is iſtinct from 
the vicar, the rectory thus veſted in him becomes what 19 
called a fine-cure ; becauſe he hath no cure of fouls, havin 
a vicar under him to whom that cure is committed (72 5 
Alſo, if the corporation which has the appropriation is dil 
ſolved, the parſonage becomes diſappropriate at common : 
law ; becauſe the p-rpetuity of perſon is gone, which i is 'q 
neceſl: try to ſupport the appropriation, 


In this manner, and ſubje& to theſe e, may 
appropriations be made at this day : and thus were mol, 
if not all, of the appropriations at preſent exiſting origi 
nally made ; being annexed to biſhopricks, prebends, rcli- 
gious houſes, nay, even to nunneries, and certain militaryf 
orders, all of which were ſpiritual corporations. At the 
diſſolution of monaſteries by ſtatutes 27 Hen. VIII. c. 28. 
and 31 Hen. VIII. c. 13. the appropriations of the ſerer1] 
parſonages, which belonged to theſe reſpective religious 
houſes, amounting to more than one-third of all the pariſhes 
in England) (s) would have been by the rules of the com- 
mon law diſappropriated ; had not a clauſe in thoſe ſtatutes 
intervened, to give them to the king in as ample a manner 
as the abbots, Sc. formerly held the ſame, at the time © 
their diſſolution. This, though perhaps ſcarcely defenſible, 
3 was not without example; for the ſame was done in former 
reigns, when the alien priories, (that is, ſuch as were filled 
by foreigners only) were diſſolved and given to the crown(t).WM : 
And from theſe two roots have ſprung all the lay appro- a 
priations or ſecular parſonages, which we now ſee in the 
kingdom ; they having been afterwards granted out from 

time to time by the crown (u). 


THESE 


(q) Co. Litt. 45. 
(J) Stuc-cu £8 might allo be created by other means, 2 Burn. 


eccl. law. 347- 
(s) Seld. review cf tith. c. 9. Spelw. Apc!ozy. 35. 
(it) 2 laſt, 584. | 
(u) Sur H Spelman 6 f tithes, c. 29.) ſays theſe aer 
called im ropriat'cns, as kein; impreper ly ia the hards of lahme 
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THESE appropriating corporations, or religious houſes, 
were wont to depute one of their own body to perform di- 
vine ſervice, and adminiſter the ſacraments, 1 in thoſe pariſhes 
of which the ſociety was thus the parſon. This officiat- 
ing miniſter was in reality no more than a curate, deputy, 
or vicegerent of the appr opriator, and therefore called vi- 


carius or vicar. His ſtipend was at the diſcretion of the 


appropriator, who was however bound of common right 
to find ſomebody, gui illi de temporalibus, efiſcopo de þ 
ritualibus, debeat reſfondere (w). But this was done in ſo 


ſcandalous a manner, and the pariſhes ſuffered ſo much by 


the negle& of the appropriators, that the legiſlature was 
forced to interpoſe : and accordingly it is enacted by ſta- 
tute 15 Ric. II. c. 6. that in all appr opriations of churches, 
the dioceſan biſhop ſhall ordain (in proportion to the value 
of the church). a competent ſum to be diftributed among 
the poor pariſhioners annually ; and that the vicarage ſhall 
be ſufficiently endowed. It ſeems the pariſh were frequently 
ſufferers, not only by the want of divine ſervice, but alſo 
by withholding thoſe alms, for which, among other pur- 
poſes, the payment of ti thes was originally impoſed: and 
therefore in this act a penſion is directed to be diſtributed 
among the poor parochians, as well as a ſufficient ſtipend to 
the vicar, But he, beingffable to be removed at the plea- 
ſure of the :ppropriator, was not likely to inſiſt too rigidly 
on the legal ſufficiency of the ſtipend: and therefore by 
ſtatute 4 Hen. IV. c. 12, it is ordained that the. vicar ſhall 
be a ſecular perſon, not a member of any religious houſe ; ; 
that he ſhall be vicar perpetual, not removeable at the ca- 
price of the monaſtery ; and that he ſhall be canonically 
inſtituted and inducted, and be ſufficiently endowed, at the 
diſcretion of the ordinary, for theſe three expreſs purpoles, 
to do divine ſervice, to inform the people, and to keep hoſ- 
pitality. * The endowments in conlequence of theſe ſtatutes 
have uſually been by a portion of the glehe, or land, be- 
longing to the parſonage, and a particular ſhare of the 
tithes, * hi. h the appropriators found it moſt troubleſome 
to colle&, and which are therefore generally called privy, 
R 2 ſmall, 


(W) Seid. kith. e 11. 
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ſmall, or vicarial tithes; the greater, or predial, tithes | : 


being (till reſerved to their ,own uſe. But one and the 
ſame rule was not obſer ved in the endowment of all yi. 
carages. 'Hence ſome are more liberally, and ſome more 


ſeantily, endowed : and hence many things, as wood in 
particular, is in ſome countries a rect rial, and in ſome a 


vicar:al tithe, 


Tu diſtinction therefore of a parſon and vicar is this; 


that the-parſon has for the moſt part the whole right to al 


the eccleſtaſtical dues in his pariſh ; but a vicar has gene- 


rally an apprepriator over him, entitled to the beſt part of i 


the profits, to hom he is in effect perpetual curate, with 
a ſtanding falary. "Though in ſome places the vicarage 
has been conſiderably augmented by a large fhare of the 
great tithes ; -which-augmentations were greatly aſſiſted by 
the ſtatute 29 Uar. II. c. 8. enacted in favour of poor vi- 
ears and curates, which rendered ſuch temporary augmen- 


dation (hen made by the prepriatott) perpetual. 


Tux method of becoming a parſon or vicar is much 


the ſame. "To both there are four requiſites neceſſary: 
holy orders; preſentation ; inſtitution; and induction. 
The method of conſerring the holy orders of | deacon ard 
prieſt, aceoruing to the liturgyMid canons (x), is foreign 
to the purpoſe of theſe cormmentaries; any farther than as 
they are neceſſary requiſites to make a complete parſon or 
vicar. By common law a deacon, of any age, might be 
mſtituted-and indut᷑ted to a parſonage or -vicarage : but it 
was ordained by ſtatute 13 Eliz. c. 12. that no perſon un- 
der twenty three years of age, and in deacon's orders, 
ſhould be preſented to any benefice with cure; and if he 
were not ordained prieſt within one year after his induc- 
tion, #7 ſhould be ip ſo facto deprived : and now, by ſta- 
tute 17 & 14 Car. II. c. 4. no perſon is capable to be ad- 
mittetl to any benefice, unleſs he hath been firſt ordained a 
prieſt ; and then he is, in the language of the law, a clerk 
in orders. But if he obtains orders, or a licence to preach, 
| by 


(x) See 2 Burn. eccl. law. 103. 


ry3 — —5 — Shs”: 1 ² ˙ . 7 


— — 


[ _ 


Ch. 11. of PERSO NS. 380 
by money or corrupt practices (which ſeems to be the true, 
though not the common, notion of ſimony) the perſon g giv- 
ing ſuch orders forfeits (y) 407. and the perſon. receiving 
10 J. and is incapable of any eccleſiaſtical” preferment for 
ſeven years afterwards. | 


Any clerk may be preſented (z) to a parſonage or vicar- 
age; that is, the patron, to whom the advowſon of the 
church belongs, may offer his clerk to the biſhop of the 
dioceſe to be inſtituted. Of advow ſons, or the right of pre- 
ſentation, being a ſpecies of private property, we ſhall find: 
à more convenient place to treat in the ſecond part of theſe. 
commentaries. But when a clerk is preſented, a biſhop 
may refuſe him upon many accounts. As, 1. If the patron 
is excommunicated, and remains in contempt forty days (a). 
Or, 2. If the clerk be unfit (b): which unfitneſs is of ſe- 
veral kinds, Firſt, with regard to his perfon : as if he be 
4 baſtard; an outlaw, an excommunicate, an alien, under 
age, or the like (c). Next, with regard to his faith or. 
morals; as for any particular hereſy, or vice that is hum 
in ſe : but if the biſhop alleges only in generals, as that he 
is ſchiſmaticus inveteratus, or objects a fault that is malzrm: 
trohibitum merely, as haunting taverns, playing at unlawful 
games, or the like; it is not good cauſe of refuſal (d). Or, 
laſtly, the clerk may be unfit to diſcharge the paſtoral ot- 
tice for want of learning. In any of which caſes the biſhop. 
may refuſe the clerk. In caſe the refuſal is for hereſy, 
ſchiſm, inability of learning, or other matter of eccleſiaſti- 
cal cognizance, there the biſhop muſt give notice to the 
patron of ſuch his cauſe of refuſal, who, being uſually a 
layman, is not ſuppoſed to have knowlege of it; elſe he 
cannot preſent by lapſe : : but if the cauſe be temporal, there 
5 is not bound to give notice (e). 


* ; IF 


( y} * & 233 31 liz 2. 5. 

{t) A man m ay 20 be preſented; but he: mutt take 
ell $0 ders hf re his admiſſiun. 1 Barn. 103. 

(') 2 Rall. Abe 285. | (b) Gian. . E 

eh z. Roll. Ar. 3 6 2 luſt. 632. Stat yes fl: 
Rice H c. 12. (4) - Rep. 5 8. 2 Tat 
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IF an action at law be brought by the patron againſt the 
- biſhop, for refuſing his clerk, the biſhop mult aſſign the 
cauſe, If the Cauſe be cf a temporal nature and the fact 
admitted, (as, for inftance, outlawry) the judges of the 
| King's courts mutt determine its validity, or, whether it be 
ſulſicient cauſe of refuſal ; but if the fact be denied, it muſt 
be determined by a jury. If the cauſe be of a ſpiritual na- 
ture, (as, hereſy, particularly alleged) the fact if denied 
ſhall alſo be determined by a jury; and if the fact be ad- 
mitted or found, the court upon conſultation and advice of 
learned d. vines ſhall decide its ſuffitiency (f). If the cauſe 
be want of learning, the biſhop need not Specify in whit 
points the clerk is deficient, but only allege that he 7s de- 
ficient (g): for the ſtatute 9 Edw. II. it. 1. c. 13. is expreſs, 
that the examination of the fiineis of a perſon preſented to 
2 benefice belongs to the eccleſiaſtical judge. But becauſ 
it would be Dugatory in this caſe to demand the rraſon of 
reſuſal from the ordinar y, if the patron were bound to abide 
by his determination, why has already pronounced his clerk 
unfit; therefore, if the biſhop returns the clerk to be ui 
Sefficie is in literatura, the court ſhall write to the metropo- 
politan, to re-examine him, and certify his qualifications : 
which ce rtificate of tne arch -biſhop is final (h). 


IF the b. ſhop hath no 5 but . tue patron's 
Preſentat Wy the clerk fo admittted is next to be inſtitute 


by him: which is a kind of inveſtiture of the ſpiritual 


part of the bencfice ; for by inſtitution the care of the ſouls 
of the pariſh is committed to the charge cf the clerk, When 
a vicar is inſtituted, he (beſides the uſual forms) takes, if 
required by the biſhop, an oath of perpetual reſidence ; for 
the maxim of law is, that wicarius non habet wicarium : 

and, as the non-reſidence of the appropriators was the cauſe 


of the perpetual eſtabliſhment of vicarages, the law judges | 


is very improper for them to defeat the end of their conſti- 


tution, and by abſence to create the very miſchicis which 
they 


(f) 2 Inſt. 632. 6 | (q) s Ren. $8. z Lev. 313. 
(h, 2 Inſt, 632. | 
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W icy were appointed to remedy *: : eſpecially as, if any pro- 
its are to ariſe from putting in a curate and living at a diſ- 
ance from the pariſh, the appropriator, who is the real par- 
bn, has undoubtedly the elder title to them. When the 
irdinary is alſo the patron, and confers the living, the pre- 
fntation and inſtitution are one and the ſame act, and are 
alled a collation to a benefice. By inſtitution or collation 
te church is full, ſo that there can be no freſh preſentation 
ill another vacancy, at leaſt in the caſe of a common pa- 


ton; but the church is not full againſt the king, till in- 


duction: nay, even if a clerk is inſtituted upon the king's 


weſentation, the crown may revoke it before induction, and 


preſent another clerk (i). Upon inftitution alſo the clerk 
may enter on the parſonage houſe and glebe, and take the 


ithes ; but he cannot grant or let them, or bring an acti- 


on for them, till induction. 


INDUCTION is performed by a mandate frem the biſhop 


to the archdeacon, who uſually iſſues out a precept to other 


clergymen to perform it for him. It is done by giving the 
clerk corporal poſſeſſion of the church, as by holding the.ring 
of the door, tolling a bell, or the like; and is a form requir- 
ed by law, with intent to give all the pariſhioners due notice 
and ſufficient certainty of their new miniſter, to whom their 
tithes are to be paid. This therefore is the inveſtiture cf 
the temporal part of the benefice, as inſtitution is of the 
ſpiritual. And when a clerk is thus preſented, inſtituted, 
and inducted into a rectory, he is then, and not before, in 
full and complete poſſeſſion, and is called in law perſona 
mterſonata, or parſon imparſonee (x). 


THE t rights of a parſon or vicar, in his tithes and eccle- 
laſtical dues, fall more properly under the ſecond book of 
theſe commentaries: and as to his duties, they are princi- 
pilly of eceleſiaſtical cognizance ; thoſe only excepted which 
ae laid upon him by ſtatute. And thoſe are indeed fo nu- 
merous, that it is impracticable to recite them here with any 
tolerable conciſeneſs or accuracy. Some of them we may 

R 4 remark, 


Co Liit. 344. (k) Ibid. 300. 
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392 _ The Ricnrts Book l. 
remark, as they arite in the progreſs of our enquiries, bu; Ml 
for the reſt I muft refer myfelf to fuch authors as have com. 
piled treatiſes expreſsly upon this fubfect (1). T ſhall only 
juſt mention the article of reſidence upon the ſuppoſition of 
which the law doth Ryle every parochial miniſter an incum. 
bent. By-ſtatute 21 Hen, VIII. c. 13. perſons wilfully ah. 
ſenting themſelves from their benefices, for one month toge. W 
ther, or two months in the year, incur a penalty of 5/. to t 

che King, and gj J. to any perſon that will ſue for the ſame : 
except chaplains to the king, or others therein mention- 4 
ed (m), Guring their attendance in the houſhold of ſuck as 
retain them: and alſo except (n) all heads of liouſes, ma- 
gettrates, and profeſſors in the univerſities, and all ſtudents 
under forty years of age reſiding there, by 1a fide, for ſtuly. 
Legal refidence is not only in the pariſh, but alſo in the WW: 
parſonage houſe : for it hath been reſolved (o), that the ſta- 
rute intended reſidence, not only for ſerving the cure, and 
for hoſpitality ; but alſo for maintaining the houſe, that the 
fucceſſor allo may keep hoſpitality there, E 


Wer have ſcen that there is but one way, whereby one 
may become a parſon or vicar : there are many ways, by 
which one may ceaſe to be ſo, 1. By death. 2. By ceſſion, 
in taking another benefice. For by ſtatute 21 Hen. VIII. 
c. 13. if any one having a benefice of 8 J. per annum, or up- 
wards, in the-king's books, (according to the preſent valu- W 
ation) (p), accepts any, other, the firſt ſhall be adjudged : 
void, unleſs he obtains a diſpenſation 3. which no one is en- 
titled to have, but the chaplains of the king and others there- 
in mentioned; the brethren and ſons of lords and knights, 
and doctors and bachelors of divinity and law, admitted y 
the univerſities of this realm. And. a vacancy thus made, 
for want of a diſpenſation, is called ceſſion. 3. By conſe- 


cration ; for, as was mentioned before, when a-clerk is pro- 
moted 


0) Theſe are very numerous: but there are only two which 
can be relied on with any degree of certainty; biſhop Gibſon's 
codex, and Dr. Burn's eccleſiaſtical law. . 

(m) Stat 25 Hen, VIII. c. 16, 33 Hen. VIII. c. 28. 

(n) Stat. 28 Hen. VIII. e. 13. (0) 6 Rep. 21. 

(p) Cro. Car. 456. 


; ; Ch. 11. | : of Pie, 4793 : 
t 
noted to a biſhoprick, all his other preferments are void the 

BS infant that he is conſecrated. But there is a method, by the 
; By {vour of the crown, of holding ſuch livings in commendam. 


Commenda, or eccleſia commendata, is a living commended 
by the crown to the care of a clerk, to hold till a, proper 
raſtor is provided for it. This may be temporary, for ane, 
wo, or three years; or perpetual : being a. kind of diſ- 
penfation to avoid the Vacancy of the living, and is called a 
cmmenda. retinere. There is alſo a am recipere 
which is to take a benefice de node, in the biſhop's. own 
ft, or the gift of ſame other patron. conſenting to the 
me; ; and this is the ſame to him as inſtitution and in- 
ſuction are to another clerk (q). 4. By reſignation. But 
this is of no avail, till accepted by the ordinary; into whoſe 
hands the reſignation muſt be made (r). 5. By ee 
either by canonical cenſures, of which I am not to ſpeak; 
u in purſuance of divers penal ſtatutes, which declare the 
benefice void, for, ſome nonfeaſance or neglect, on elſe 


naintaining any doctrine in derogation of the king's ſupre- 
y my, or of the thirty-nine articles, or of the book of 
n, ommon- prayer (t); for neglecting after inſtitution to read 
I. be articles in the church; or make: the declarations againſt 


popery, or take the abjuration oathy (u); for uſing any 


d d (w); or for abſenting himſelf ſixty days in one year 
n- from a benefice belonging to a popiſn pation, to which the 
e- derk was preſented by either of the univerſities (x); in 


5s, al which and ſimilar cafes (y) the benefice is 1% fade 


by {WE 'vid, without any formal ſentence of deprivation. 


e- VI. A CURATE is the loweſt degree in the church; be- 
o- ens in the ſame ſtate that a vicar was formerly, an offici- 
ed ung temporary mmiſter, inſtead of the proper incumbent. 


2 a) Hob. 1 44. | le) Cro. Jac; 198. 

Wy (+) Stat. 31 Eliz.c. 6. 12 * c. 12. 
(t) Stat. 1 Kliz. c. 1 & 2. 13 Ez. e. 12. 
(u) Stat. 13 Elz. c. 12. 14 Car. II. c. 4. 1 Geo. I. e. 6. 
*) Stat. 1 Eliz. c. 2. (x) Stat. 1 W. & M. c. 26. 
) 6 Rep. 29, 30. 


ome malefeaſance or crime. As, for ſimony (s).; for 


ther form of prayer than the liturgy of the church of Eng- 
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Though there are what are called perpetual curacics, where f 
all the tithes are appropriated, and no vicarage endowed, 3 
(being for ſome particular reaſons (2z) exempted from the 
ſtatute of Hen. IV.) but, inſtead thereof, ſuch per petuz1 
curate is appointed hy the appropriator. With regard to if 
the other ſpecies of curates, they are the objects of ſome 
particular ſtatutes, which ordain, that ſuch as ſerve a churc1 
during its vacancy ſhall be paid ſuch ſtipend as the ordinary 
thinks reaſonable, out of the profits of the vacancy ; or, if 
that be not ſufficient, by the ſucceſſor within fourteen days ; 
after he takes poſſeſſion (a): and that, if any rector or vici! 
nominates a curate to the ordinary to be licenſed, the ordi. 
nary ſhall ſettle his ſtipend under his hand and ſeal, not ex- 
ceeding gol. per annum, nor lefs than 2ol. and on failure off 
payment _ . the profits of 7 benefice (b). f 


Thus much of the dag: properly ſo called. There 
are alſo certain inferior eceleſiaſtical officers of whom the! 
common law takes notice; and that principally, to aſſit 
the eccleſiaſtical juriſdiction, where it is deficient in powers, 
On which officers I ſhall We a few cui e remarks. 

| 2 

VII. Sei waape Ns are wthe tl or keeper of t! 
the chi reh, and repreſentatives of the body of the pariſh (c). . 
They are ſometimes appointed by the miniſter, ſometimes by be 
the pariſh, ſometimes by both together, as cuſtom directs. bi 
They are taken, in favour of the church, to be for ſomeſ er 
purpoſes a kind of corporation at the common law ; thatis, 
* they are enabled by that name to have a property in goods} 
and chattles, and to bring actions for them, for the uſe andi | 
profit of the pariſh. Vet they may not waſte the chu cM »: 
goods, but may be removed by the pariſh, and then called 
to account by action at the common law; but there is no 
method of calling them to account, but by firſt removing 
them; for none can legally do it, but thoſe who are put 

in 

(2) 1 Burn. eccl, law. 427. (a) St:*.-.8 Hen, VIII c II 

(b) Stat. 12 Ann. ſt. 2. c. 12. 


(c) In Sed. n the oY ; have 6:11 r (Mee S, wh m they cal 
tre- quariand 8. 8 Sg” eruiho: Ae. [. 3. c. * 


» W IX of pERS0O N 8. 


n their place. As to lands, or other real property, as the 


church, church- yard, &c. they have no ſort of intereſt 
merein; but if any damage is done thereto, the parſon only 
or vicar ſhall have the action. Their office allo is to repair 
the church, and make rates and levies for that purpoſe : but 
theſe are recoverable only in the ecleſiaſtical court. They 


we alſo joined with the overſeers in the care and maintenance 


of the poor. They are to Icvy (d) a ſhilling forfeiture on 
all ſuch as do not repair to church on ſundays and holidays, 


ind are empowered to keep all perſons orderly while there; 


to which end it has been held that a churchwarden may 
juſtify the pulling off a man's hat, without being guilty of 
either an aſſault or treſpaſs (e). There are alſo a multi- 
de of other petty parochial powers committed to their 
charge by divers acts of parliament (f). 


VIII. PaRTSsH clerks and ſextons are alſo regarded by 
the common law, as perſons who have freeholds in their 
offices 3 and therefore though they may be puniſhed, yet 
they cannot be deprived, by eccleſiaſtical cenſures (g). The 
pariſh clerk was formerly very frequently i in holy orders : 


and ſome are ſo to this day. He is generally appointed by 


the incumbent, but by cuſtom may be choſen by the inha- 
bitants 3 and if ſuch cuſtom appears, the court of king's 
bench will grant a mandamus to the arch-deacon to ſwear 
him in, for the eſtabliſhment of the cuſtom turns it into a 
temporal or civil right 1 5 


(d) Stat. 1 Eliz. c. 2. (e) | Lev. 196. 
f) See Lambard of churchwardens, at the end of his eye 
wrcha ; and Dr. Burn, tit, church, churckoardens,. vi/itation. 


* Ab-. 234. (h) Cro, Car, 589. 
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CHAPTER THE TWELFTH. 


Or Taz CIVIL STATE. 


HE lay part of his majeſty's ſubjects, or ſuch of the 


people as are not comprehended under the denomina- 
gon of elergy, may be divided into three diſtin& Rates, the 
civil, the military, and the maritime. 


Taar part of the mation which falls under our firſt ad 
moſt comprehienſive divifion, the civil ſtate, includes all or- 
ders of men from the higheſt nobleman to the meaneſt pea- 
ſant, that are not included under either our former diviſion, 
of clergy, or under one of the two latter, the military and 
maritime ſtates : and it may ſometimes include individuals 
of the other three orders: ſince a nobleman, a knight, a 
gentleman, or a 3 may become eithes a divine, a 
ſoldier, or a ſeaman. 


THE civil ſtate conſiſts of the nobility and the common- 
alty. Of the nobility, the peerage of Great Britain, or 
lords temporal, as forming (together with the biſhops) one 
of the ſupreme branches of the legiſlature, I have before 
ſufficiently ſpoken : we are here to conſider them according 
to their ſeveral degrees, or titles of honour, 


ALL 


the 


the 


L 
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ALL degrees of nobility: and honour are derived from 
the king as their fountain (a): and he may inſtitute what 
bew titles he pleaſes. Hence it is that all degrees of ho- 
nur: are not of equal antiquity. Thoſe now in uſe are 
dukes, marqueſles, earls, viſcounts, and barons (b). 


1. A duke, though it be with us, as a mere title of nobĩ- 


ty, inferior in point of antiquity to many others, yet it is 


uperior to all of them in rank ; being the firſt title of 
dignity after the royal family (e). Among the Saxons the 
Latin name of dukes, duces, is very frequent, and ſignified, 
as among the Romans, the commanders. or leaders of their 
umics, whom in their own language they called þenetoxa 
d); and in the laws of Hen. I. (as tranſlated by Lambard) 
we find them called herer0chti.. But after the Norman con- 
queſt, which. changed the. military polity of the nation, 
he king's themſelves continuing for many generations dukes 
of Normandy, they would not honour any ſubjects with 
that title, till the time of Edward III. who, claiming to be 


king of France, and thereby loſing the ducal. in the royal. 
dignity, in the eleventh year of his reign created. his ſon, 


Edward the black prince, duke of Cornwall: and many, 
of the royal family eſpecially, were afterwards raiſed to 
the ſame honour. However, in the reign of queen Eliza- 
beth, A. D. 1572 (e), the whole order became utterly ex- 
inet: but it was revived about fifty years afterwards by her 
ſucceſſor,, who was remarkably prodigal of honours, in the 
perſon of George Villiers duke of Buckingham. 


*. A. margueſs, march, is the next degree of nobility. 
His office formerly was (for dignity and duty were never 


ſeparated. by our anceſtors) to guard the frontiers and limits 
| of 


(a) 4 Inft. 363. | F : 

(b) For the original of theſe titles on the continent of Eu- 
rope, and their ſubſequent introduction into this iſland, ſee Mr. 
delden's titles of honour, . (e) Camden. Britan. it. ordin's, 

(d) This is apparently derived from the ſame root as the Ger- 
man n ERTZOGEN, the antient appellation of dukes in that coun- 
try, Seld, tit. hon. 2. 1. 12. Ds 

le) Camden. Britain. tit, or diner, S elmen. GHL 191, 
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of the Kingdom; which were called the marches, from the 
teutonic word, marchc, a limit: as, in particular, were the | 
marches of Wales and Scotland, while they continued to g 
be enemies countries. The perions, who had command | 
there, were called lords marchers, or marqueſſes; whoſe | 
authority was aboliſhed by ſtatute 27 Hen, VIII. c. 25. 
though the title had long before been made a mere enſign | 
: of honour ; Robert Vere, earl of Oxford, being created | 
marqueſs of Dublin, by Richard II. in the eighth * of 
his reign (f). 


3. AN earl is a title of nobility ſo antient, that its ori- | 
ginal cannot clearly be traced out. Thus much ſeems to- 
lerably certain: that among the Saxons they were called 
ealdormen, quaſi elder men, ſygnifying the ſame as ſenicr or 
ſenator among the Romans; and alſo ſchiremen, becaule 
they had each of them the civil government of a ſeveral 
diviſion or ſhire. On the irruption of the Danes, they | 
changed the name to eorles, which, according to Camden(s), 
ſignified the ſame in their language. In Latin they are 
called comites (a title firſt uſed in the empire) from being 
the king's attendants 3 * 2 focierate nomen ſumpſerunt, 
Cc reges enim tales fibi aſſociant (h).“ After the Norman 

conqueſt they were for ſome time called counts or countcet, 
from the French; but they did not long retain that name 
themſelves, though their ſhires are from thence called coun- 
ties to this day. It is now become a mere title, they having 
nothing to do with the government of the county ; which, 
as has been more than once obſerved, is now entirely de- 
volved on the ſheriff, the earl's deputy, or vice-comes. In 

, writs, and commiſſions, and other formal inſtruments, the 
king, when, he mentions any peer of the degree of an earl, 
uſually ſtyles him * truſty and well beloved coin: an 
appellation as antient as the reign of Hen. IV; who being 
either by his wife, his mother, or his ſiſters, actually related 
or allied to every earl in the kingdom, artfully and conſtant- 
ly acknowleged that connection in all his letters and other 
public acts; from whence the ufage has deſcended to his 
ſucceſſors, though the reaſon has long ago failed, 


fe 


1 
i 
| 


4. THE 


(F) 2 I ft. 5. 5 (g) Britan, t. ord. nes 
(h) Bracton, l. t. c. 8. F'et. J. 1. c 5. 
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4. THE name of vice comes or viſceunt was afterward, 
made uſe of as an ar bitrary title of honour, without any 
ſhadow of office pertaining to it, by Henry the fixth ; 
when in the eighteenth year of hls reign, he created john 
Beaumont a peer, by the name of vifeount Beaumont, 
which was the fir ſt inſtance of the kind (i). 


5. A baron's is the moſt general and univerſal title of 
nobility 3 for originally every one of the peers of ſuperior 
rank had alſo a barony annexed to his other titles (k). But 
it hath ſometimes happened that, when an antient baron 
hath been raiſed to a new degree of peerage, in the courſe 
of a few gener rations the tu o iitics have deſcended different- 
ly; one perhaps to the male deſcendants, the other to the 
heirs gencral; whereby the earldom or other ſuperior title 
hath ſubſiitzd without a barony : and there are alſo modern 
inſtances, where earls and viſcounts have been created with- 
out annexing a barony to their other honours : ſo that now 
the rule doth not hold univerſally, that all peers are barons. 
The original and antiquity of baronies has occaſioned great 
enquiries among our Engliſh antiquarians. The moſt pro- 


hable opinion DM to be, that they were the ſame with 


our preſent lords of manors ; to which the name of court 
baron, (which is the lord's court, and incident to every 
manor) gives ſome countenance. It may be collected from 
king John's nag na carta (I), that originally all lords of 
manors, or barons, that held of the king 7 caf ite, had ſeats 
in the great council or parliament ;. till about the reign of 
that prince the conflux of them became ſo large and trouble- 
ſome, that the king was obliged to divide them, and ſum- 
mon cnly the greater barons e ; ; leaving the ſmall 
ones to be {ſummoned by the ſheriff, and (as it is ſaid) to fit 
by repreſentation in another houſe ; which gave riſe to the 
ſeparation of the two houles of parliament (m). By de- 
grees the title came to be confined to the greater barons, or 
lords of parliament only; and there were no other barons 

| "=; among 


(3) 2 Inſt. 8. (K) 2 Inf". 55 6. (1) cap. 14. 
(m) Gilb. h:it of exch. c. 3. Sed. tit. of hon. 2. 3 21. 
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among the peerage but ſuch as were ſummoned by writ, in 


reſpect of the tenure of their lands or baronies, till Richard! 


the ſecond firſt made it a mere title of honour, by confer. 
ring it on divers perſons by his letters patent (n). 


HavinG made this ſhort enquiry into the original of our 
ſeveral degrees of nobility, I ſhall next conſider the man- 


ner in which they may be created. The right of peerage 
ſeems to have been originally territorial; that is, annexed 
to lands, honors, caſtles, manors, and the like, the propri- 
etors and poſſeſſors of which were (in right of thoſe eſtates) 
allowed to be peers of the realm, and were ſummoned: to 
parliament to do ſuit and ſervice to their ſovereign ; and 
when the Jand was alienated, the dignity paſſed with it as 
appendant. Thus the biſhops ſtill fit in the houſe of lords 
in right of ſucceſſion to certain antient baronies annexed, 
or ſuppoſed to be annexed, to their epiſcopal lands (0) ; 
and thus in 11 Hen. VI. the poſſeſſion of the caſtle of Arun. 
del was adjudged to confer an earldom on its poſſeſſor (p). 
But afterwards, when alienations grew to be frequent, the 
dignity of peerage was confined to the lineage of the party 
ennobled, and inſtead of territorial became perſonal, 
Actual proof of a tenure by barony became no longer ne- 
ceſſary to conſtitute a lord of parliament ; but the record 
of the writ of ſummons to him or his anceſtors was ad- 
mitted as a ſufficient evidence of the tenure, 


PEERS are now created either by writ, or by patent: 
for tlioſe who claim by preſcription muſt ſuppoſe either a 
writ or patent made to their anceſtors; though by length of 
time it is loſt, The creation by writ, or the king's letter, 
is a ſummon to attend the houſe of peers, by the ſtyle and 
title of that barony, which the King is pleaſed to confer : 
that by patent is a royal grant to a ſubject of any dignity 
and degree of peerage. The creation by writ is the more 
antient way; but a man is not ennobled thereby unleſs he 
actually takes his ſcat in the houſe of lords: and ſome are 


of 


(n)r Inſt. 9. Seld. Fan. Argl. 2. F. 66. 
% Glany, J. 7. c. 1. (p) Sell. tit. of hon. b. a. c. 9. $. 5 
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f opinion that there muſt be at leaſt two writs of ſum- 
nons, and a ſitting in two diſtin& parliaments, to evidence 
n hereditary barony (q): and therefore the moſt uſual, 
ecauſe the ſureſt, way is to grant the dignity by patent, 
mich enures to a man and his heirs accoxding to the limi- 
ations thereof, though he never himſelf makes uſe of it 
). Vet it is frequent to call up the eldeſt ſon of a peer 


v the houſe of lords by writ of ſummons, in the name 


his father's barony: beeauſe in that caſe there is no dan- 
of: has childrens: loſing the nobility in caſe he never 


rkes. his ſeat; for they will ſucceed to their grandfather. 


Creation by writ: has alſo one advantage over that by pa- 
ent: for a perſon created by writ holds the dignity to him 
nd his heirs, without any words to that purport in the 
mit; but in letters patent there muſt be words is dirt 
he inheritance, elfe the dignity enures only to the grantee: 
or life (s). For a man or woman may be created noble 
br their own lives, and the dignity not deſcend to their 
kairs at all, or deſcend only to ſome particular heirs ; as 
ere a peerage is limited to a man, and the heirs male of 
lis body by Elizabeth his preſent lady, and not to ſuch 
ters by any former or future wife. 


LeT us next take a view of the few of the principal in- 
adents attending the nobility, excluſive of their capacity as 
nembers of parliament, and as hereditary counſellors of 
tie crown; both of which we have before conſidered. 
And firſt we muſt obſerve, that in criminal caſes a noble- 
nan ſhall be tried by his peers. The great are always ob- 
noxious to popular envy ; were they to be judged by the 
people, they might be in danger from the prejudice of their 
judges ; and would moreover be deprived of the privilege 
of the meaneſt ſubjects, that of being tried by their equals, 
which is ſecured to all the realm by magna charta, c. 29. 


lt is ſaid, that this does not extend to biſhops ; who, 


liough they are lords of parliament, and fit there by vir- 


ue of their baronies which they hold jure ecclefae, yet are 
| 4 not 


(q) Whitelocke of park ch. 14. {r} Co. Lie. 16. 
(s) Co. Litt. 9. 16. 
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with a commener, ſhe loſes her dignity; for as by mar- 


an ordinary juryman, but upon Þh's honour (W): he an- 


divers antient ſtatutes (a). 5 
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not ennobled in blood, and conſequently not peers with the 
robility (t). As to peereſſes, no proviſion was made for 
their trial when accuſed of treaſon or felony, till after Ele- 
anor ducheſs of Glouceſter wife to the lord protector, had! 
been accui d of treaſon and found guilty of witchcraft, in! 
an eccleſiaſtical ſynod, through the intrigues of cardinal 
Beaufort. This very extraordinary trial gave occaſion to à 
ſpecial ſtatute, 20 Hen. VI. c. 9. which enaRs that peereſſes, 
either in their on right or by marriage, ſhall be tried be- 
fore the fame judicatire as peers of the realm. If a wo- 
man, noble in her own right, marries a commoner, ſhe 
till remains noble, and ſhall be tried by her peers : but if 
ſhe be only noble by marriage, then by a ſecond marriage, 


riage it is gained, by marriage it is alſo loſt. Yet if a 
ducheſs dowager marries a baron, ſhe continues a ducheſs 
Rill ; for all the nobility are pares, and therefore it is no 
degradation (y). A peer or peereſs (either in her own 
right or by marriage) cannot he arreſted in civil cafes (u): 
and they have alſo many pecuhar privileges annexed to their 
peerage in the courſe of judicial. proceedings. A peer, 
fitting in judgment, gives not his verdi& upon oath, like 


ſwers allo to bills in chancery upon his honour, and not 
upon his oath (x); but, when he is examined as a witne!s 
either in civil or criminal. caſes, he muit be ſworn (y) : for 
the reſpect, which the law ſhews to the honour of a peer, 
does not extend fo far as to overturn a ſettled maxim, that 
in judicio non creditur niſi juratis (2). The honour of peers 
is however fo highly tendered by the law, that it is much 
more penal to ſpread falſe reports of them, and certain 
other great officers of the realm, than of other men: ſcin- 
dal againſt them being called by the peculiar name of ſcaz- 
dalum magna:tur, and ſubjected to peculiar puniſhment by 


A PEER Þ 

FY 

. 0, Zi. | (v) 2 'nſt. 30. " t 
(u) Finch. L. 577 1 Vent. 295. (w) 2 laſt. 49. ( 
. We. 46. (y) Salk. 31 
(z) Cro. Car. 64. | ( 


(a) 3 Edw. Le. 31. 2 Nic. $7; ſt. 14 5 12 Ric. Hein 
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A PEER cannot loſe his nobility, but by death or at- 
inder; though there was an inſtance, in the reign of Ed- 
xd the fourth, of the degradation of George Nevile duke 
Bedford by act of parliament (b), on account of his po- 
atv, which rendered him unable to ſupport his dignity (c). 
ut this is a {ſingular inſtance : which ſerves at the fame 
ne, by having happened, to ſhew the power of parlia- 
nt; and, by having happened but once, to ſhew how 
nder the parliament hath been, in exerting ſo high a power. 
i hath been ſaid indeed (d), that if a baron waſte his eſtate, 
that he is not able to ſupport the degree, the fi- g may 
ade him: but it is expreisly held by later authorities (e), 

lat a peer cannot be degraded but by act of ferlias ent. 


Taz commonalty, like the nobility, are divided into ſe- 
ral degrees; and, as the lords, though different in rank, 
all of them are peers in reſpect of their nobuity, ſo the 
mmoners, though ſome. are greatly ſuperior to others, 
kt all are in law pcers, in reſpect of their want of no- 


ality (f ). 


an- Tux fert name of dignity, next beneath a peer, was an- 
not ly that of widames, wvice-domini, or valvaſors (g) 
eso are mentioned by our antient lawyers (h) as v1rz - 
tur le digvitatis; and fir Edward Coke (i) ſpeaks highly of 
el, em. Yet they are now quite out of uſe ; and our legal 
ntiquarians are not agrecd upon even their original or 
ntient office. 
| Now 


(e) 4 Inſt. 355; 
1 9 i he preamble to the & is rema kable: „ foraſmuch as. 
by W* vfienticnes it is ſcen, that when any lord is c led to high 
| "eſtate, and hath not convenient lively hood to tupport the tan e 
eignity, it induceth great poverty and ind'gence, and cauterh 
*oftentimes great ext tion, em bracery, and aa tet ance to be 
"had ; to the great trouble of all ſuch courtries Mete ſuch 
veltste ſh:ll happen to be: thærefo e, &.“ | 
(4) Mor. 678. Te) 12 Rep. 107. 12 Mod. 56. 
(F) 2 Inf? 29. (e) Camden 2d. | 
(b) Brattor, J. 1. 7. 8. (i) 2 Inſt, 667. 


j 
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4. and 14. Ric. II. c. 11. is ranked next after barons: 2 
the king in perſon, in the field, under the royal banners, i 


time of open war (m). Elſe he ranks after haronets; w 


mae. It was firſt inſtituted by king James the firſt, A. 


of king Alfred's conferring this order on-his ſon Athelſtan 


public (o). Hence ſome derive the uſage of knighting 


ſpurs they wore ; and eguites, becauſe they always ſerve 
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Now therefore the firſt dignity, after the nobility, is 
kuig ht: of the order of St. George, or of the garter : fu 
inſtituted by Edward III. A. D. 1344 (k). Next follows 
knrg ht banneret; who indeed by ſtatutes 5 Ric. II. ſt. 2, 


that precedence was confirmed to him by order of kin 
James I. in the tenth year of his reign (1). But, in ord 
to entitle himſelf to this ran, he muſt have been created H 


are the next order: which title is a dignity of inheritance 
ereated by letters patent, and uſually deſcendible to the iſſu 


1611, in order to raiſe a competent ſum for the reduQio 
of the province of: Ulfter in Ireland: for which reaſon al 
baronets have the arms 7 veer tiyeradded to their famil 
coat. Next follow knights of the buth; an order inſtitute 
by king Henry IV. and revived by king George the fill 
They are ſo called from the ceremony of bathing, the nig. 
before their creation. The laſt of theſe inferior nobilit 
are knights backelors; the moſt antient, though the loweſt 
order of knighthood amongſt us: for we have an inſtance (nM. 


The cuſtom of the ancient Germans was to give their youny 
men a ſhield and a lance in the great council : this wa 
equivalent to the roga wirilis of the Romans : before thi 
they were not permitted to bear arms, but were accountec 
as part of the father's houſhold ; after it, as part of th 


which has prevailed all over the weſtern world, ſince it, 
reduction by colon ĩes from thoſe northern heroes. Knight 
are called in Latin equites aurati: aurati, from the gil 


on horſeback : for it is obſervable (p), that almoſt all na 


tions call their knights by ſome appellation derived from i 
| horle 


(k) Seid. tit. of hen. 2. 6. 4 (1) Bid. 2. 51. 3: 
(n) 4 Init. 6. (a) Will. Mahmſb. Jb. 2. 
(o) Tac, de merib Germ, 13. (p) Camden. bid. Co. Litt. 7“ 
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e. They are alſo called in our law milites, becauſe they 
med a part, or indeed the whole, of the royal army, in 
me of their feodal tenures; one condition of which was, 
t every one who held a knight's fee (which in Henry the 
and's time (q) amounted to 20 J. per annum) was ob- 


for his non-compliance, The exertion of this prero- 
e, as an expedient to raiſe money in the reign of 
urles the firſt, gave great offence ; though warranted by 
and the recent example of queen Elizabeth: but it 
zat the reſtoration, together with all other military 
aches of the feodal law, aboliſhed ; and this kind of 
whthood has, ſince that time, fallen into great diſre- 


uu. 


TuEs E, fir Edward Coke ſays (r), are all the names of 


nes of -avo0r/bip. But before theſe laſt the heralds rank 


ute 
ff} colonels, ſerjeants at law, and doctors in the three 
nen ved profeſſions. 


Coke, ho obſerves (s) that every eſquire is a gen- 
nan, and. a gentleman is defined to he one gui arma gerit, 


man's family: in like manner as civil nobility among 
Romans, was founded in the jus imaginum, or having 
mage of one anceſtor at leaſt, who had .borne ſome. cu- 
E office. It is indeed a matter ſomewhat unſettled, what 


th iftitutes the diſtinction, or who is a real eſgquire : for it is 
ting an eſtate, however large, that confers this rank upon 
ce k wner, Camden, who was himſelf a her ald, diſtinguiſhes 
ig { 


m the moſt accurately; and he reckons up four ſorts of 
nt): 1. The eldeſt ſons of knights, and their eldeſt 


er, in perpetual ſucceſſion (u). The younger ſons of 
1 nas, and their eldeſt ſons, in like perpetual ſucceſſion : | 
m 2 which ſpecies of eſquires fir Henry Spelman entitles 
worſe 


geri natalitii (w). 3. Efquires created by the king's 
| letters 


4 ) Glanvil, J. g. . 4. (r) 2 Iaſt. 667. 
last. 668. (t) id. 
o) 2 Laſt, 667. (. Glofll, 43, 


«d to be knighted, and attend the king in his wars, or 


nity in this Kingdom, eſquires and gentlemen being only 


ISQUIRES and gentlemen are confounded together by ſir 


o bears coat armour, the grant cf which adds gentility 
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letters patent, or other inveſtiture; and their eldeſt ſo 
4. Eſquires by virtue of their offices; as juſtices of 

peace, and others who bear any office of truſt under ; 
crown. To theſe may be added eſquires of Knight; 
the bath, each of whom conſtitutes three at his int:1]atjo) 
and all foreign, nay, Iriſh pe:rs ; for not only theſe, b 


the eldeſt ſons of peers of Gieat Britain, though trequent| 


titular lords, are only eſquires in the law, and mult ſo 


named in all legal proceedings (x). As for gentlemen, (1g 


fir Thomas Smith (y), they be made good cheap in t 


kingdom : for whoſoever ſtudieth the laws of the realy 


who ſtudieth in the univerſities, who profeſſeth liberal ſe 
ences, and (to be ſhort) who can live idly, and without m 
nual labour, and will bear the port, charge, and count 
nance of a gentleman, he ſhall be called maſter, and ſh; 
be taken for a gentleman. A yeoman is he that hath fi 
land of forty ſhillings by the year ; who is thereby qualifi 
to ſerve on juries, vote for knights of the ſhire, and ( 
any other act, where the IW requires one that is frobus 
legalis homo (2). 

THE reſt of the commonalty are tfradeſmen, artifice 
and /abourers ; who (as well as all others) muſt in purſuan 
of the ſtatute 1 Hen. V. c. 5. be ſtyled by the name and a 
dition of their eſtate, degree, or myſtery, in all actions at 
other legal proceedings. | 


(x) 3 Inſt. 30. 2 Inſt. 667, 
{y) Commonw. of Eng. b. 1. c. 20. (2) 2 Lift. 668. 
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„ Tue MILITARY axv MARITIME IN 


A STATES. | 
alifi | ( | 
id « | 
bus I | 
fice HE military ſtate includes the whole of the ſoldiery; | þ 
uan or, ſuch perſons as are peculiarly a pointed among Fi | 

1d e reſt of the people, for the ſafeguard and defence of the FN 


Ix a land of liberty it is extremely dangerous to make a 
uſtin& order of the profeſſion of arms. In abſolute 
68, Nronarchies this is neceſſary for the ſafety of the prince, 
nd ariſes from the main principle of their conſtitution, 
which is that of governing by fear: but in free ſtates the 
Pofeſſion of a ſoldier, taken ſingly and merely as a 
rofeſſion, is juſtly an object of jealouſy. In theſe no man 
hould take up arms, but with a view to defend his country - 
nd its laws : he puts not off the citizen, when he enters 
te camp; but it is becauſe he isa citizen, and would with 
v continue ſo, that he makes himſelf for a while a fol lier, 
The laws therefore and conſtitution of theſe kingdoms 
know no ſuch Rate as that of a perpetual ſtanding ſolder, 
red up to no other profeſſion than that of war: and it was 
Iot till the reign of Henry VII that the kings of England 
kd ſo much as a guard about their perſons, 


PII 


IN 


<> 
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IN the time of our Saxon anceſtors, as appears from 
Ed ward the confeſſor's laws (a), the military force of thi 
kingdom was in the hands of the dukes or heretochs, whe 
were conſtituted through every province and county in th 
kingdom; being taken out of the principal nobility, and 
ſuch as were moſt remarkable for being ſapientes, ſideleg 
© ef animaſi. Their duty was to lead and regulate the Eng 1 
liſh armies, with a very unlimited power; ** prot eis viſum 
«© fuerit, ad honorum coron ae et utilitatem regni. And be 
cauſe of this great power they were elected by the people 
in their full aſſembly, or folkmote, in the fame manner a 
ſheriffs were elected: following ſtill that old fundamental 
maxim of the Saxon conſtitution, that where any officedif 
was entruſted with ſuch power, as if abuſed might tend ta 
the oppreſſion of the people, that power was delegated ta 
him by the vote of the people themſelves (b). So too 
among the antient Germans, the anceſtors of our Saxon 
forefathers, they had their dukes, as well as kings, with ani 
independent power over the military, as the kings had over 
the civil ſtate. The dukes were elective, the kings heredi- 
tary : for fo only can be conſiſtently underſtood that paſ- 
ſage of Tacitus (c), “reges ex nobilitate, duces ex virtute 
ce ſumunt; in conſtituting their king's the family or blood 
royal was regarded, in chuſing their dukes or leader, war- 
like merit; juſt as Caeſar relates of their anceſtors in his 
time, that whenever they went to war, by way either o 
attack or defence, they elected leaders to command them (d). 
This large ſhare of power, thus conferred by the people, 


though intended to preſerve the liberty of the ſubject, x 
was perhaps unreaſonably detrimental to the prerogative 4 
of the crown: and accordingly we find a very ill uſe made n 
of it by Edric duke of Mercia, in the reign of king Eda 


mond Ironſide z who, by his office of duke or heretoch, 
was entitled to a large command in the king's army, and by 
| his 

(a) c. de beretocbiis, 
(b) Hi wverowir i eliguntur per commune corſiliu m, pie communi 
 utilitate regni, per prowincias et patrias unter ſat, et per ſenpu- 
«© los comitatus, in plino folkmote, ficut et wicecomites provieciarun 
« et comitatuum eligi d:bint, LL. Ed, Confeſ. ibid. See allo Be Je, 
« eccl b. I. 8 c. 10. | | | 
(c) De mo- ib. Gryman. 7. | 
%), Quum bellum (iwitas aut illatum defendit, aut infert, nas 
firatus qui s belle, prarfint deligurtur,” De bell. Gall. 1. 6. c. 22. 
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yg repeated treacheries at laſt e ed the crown ta 


6 (anute the Dane. 


lr ſeems univerſally agreed by all hiſtorians, that kin 
fred firſt ſettled a national militia in this kingdom, and 
Wy his prudent diſcipline made all the ſubjects of his domi- 
ion ſoldiers : but we are unfortunately left in the dark as 
Je the particulars of this his ſo celebrated regulation; 


laugh, from what was laſt obſerved, the dukes ſeem to 


Wave been left in poſſeſſion of too large and independent a 
Ewe : which enabled duke Harold on the death of Ed- 

d the confeſſar, though a ſtranger to the royal blood, 
o mount for a ſhort ſpace the throne of this kingdom, in 
W:cjudice of Edgar Atheling the rightful heir. 


BJ Upon the Norman conqueſt the feodal law was intro- 
uced here in all its rigor, the whole of which is built on a 


on , wlitary plan. I ſhall not now enter into the particulars of 


hat conſtitution, which belongs more properly to the next 
nrt of our commentaries : but ſhall anly obſerve, that, in 


Y unſequence thereof, all the lands in the kingdom were 


WJ vided into what were called knight's fees, in number 
WF ove ſixty thouſand; and for every knight's fee a knight 
x ſoldier, miles, was bound to attend the king in his wars, 
for forty days in a year; in which ſpace of time, before 
war was reduced to a ſcience, the campaign was generally 
iniſhed, and a kingdom either conquered or victorious (e). 
by this means the king had, without any expenſe, an army 
Wo fxty thouſand men always ready at his command. 
And accordingly we find one, among the laws of William 
the conqueror (f) which in the king's name commands 
ad firmly enjoins the perſonal attendance of all knights 
md others; © guod habeant et teneant ſe ſemper in armis 
" ef equis, ut decet et oportet : et quod ſemper fint prompti 
" of parati ad ſervitium ſuum integrum nobis explendum 
i ef peragendum, cum opus adfuerit, Aten ndum gue debent 
vor. I. 8 de 


(ec) The Poles are, even Lak this day, ſo tenacious of their an- 
tient conſtitution, that their poſpolite, or militia, cannot be 
ompelled to ſerve above fix weeks, or forty days in 2 244 
Mod. Un, Hiſt, xxxiv. 12. (F) c. 385 See Co. Litt. 75, 7 
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« de feodis ef tenementis ſuis de jure nobis facere. This 
perſonal ſervice in proceſs of time degenerated into pecuni- 
ary commutations or aids, and at laſt the rsilitary part o 
the feodal ſyſtem was aboliſhed at the reſtoration, by ſta- 


tute 12 Car. IT. c. BS, | 


Ix the mean time we are not to imagine that the king. 
dom was left wholly without defence, in caſe of domeſtic 
inſurrections, or the proſpect of foreign invaſions. Beſides 


thoſe, who by their military tenures were bound to perform! 


forty days ſervice in the field, the ſtatute of Wincheftet (g) 
obliged every man, according to his eſtate and degree, to 
provide a determinate quantity of ſuch arms as were then 


in uſe, in order to keep the peace: and conſtables were ap. 
pointed in all hundreds to ſee that ſuch arms were provided, 


Theſe weapons were changed, by the ſtatute 4 & 5 P. & M. 
c. 2. info others of more modern ſervice ; but both this 


and the former proviſion were repealed in the reign of 


James I (h). While theſe continued in force, it was uſual 
from time to time for our princes to iſſue commiſſions of 
array, and ſend into every county officers in whom they 
could confide, to muſter and array (or ſet in military order) 


the inhabitants of every diftrit ; and the form of the 


commiſſion of array. was ſettled in parliament in the 5 

Hen IV (i). But at the ſame time it was provided (0 
that no man ſhould be compelled to gò out of the kingdom 
at any rate, nor out of his ſhire but in caſes of urgent ne- 


ceſſity; nor ſhould provide ſoldiers unleſs by conſent of 


parliament. About the reign of king Henry the eighth, 
and his children, lord lieutenants began to be introduced, as 
ſtanding repreſentatives of the crown, to keep the counties 
in military order: for we find them mentioned as known 
ofticers in the ſtatute 4 & 5 Ph. & M. c. 3. though they 
had not been then long in uſe, for Camden ſpeaks of them (1), 

in the time of queen Elizabeth, as extraordinary magil- 


trates conſtituted only in times of difficulty and danger. 
| I 


(8) 13 Edw. J. c. 6. | 
(h) Stat. 1 lac. 1. c. 5. hy, [. c. 28, 
(i) Ruſhwor th. part. 3 12. Cys 
(k) tat. I. Edw. It, 

(1) Brit. 103. Edit. Fe 


S & 7.25 Ii. 8. c. l. 


Ch. 13. of PExSONSs. * 


5 IN this ſtate things continued, till the repeal of the ſta- 
oF utes of armour in the reign of king James the firſt : after 
be which, when king Charles the firſt had, during his nor- 
thern expeditions, iſſued commiſſions of lieutenancy and ex- 

ted ſome military powers, which, having been long exer- 
le- died, were thought to belong to the crown, it became a 
ic queſtion in the long parliament, how far the power of the 


Jes militia did inherently reſide in the king; being now inſup- 


ulage. This queſtion, long agitated with great heat and 
oY cfentment on both ſides, became at length the immediate 


hen! cauſe of the fatal rupture between the king and his parlia- 


ap- nent: the two houſes not only denying this prerogative of 
ed. che crown, the legality of which right perhaps might be 
M. bmewhat doubtful ; but alſo ſeiſing into their own hands 
this the intire power of the militia, the illegality of which ſtep 
of could never be any doubt at all. 


. MW soo after the reſtoration of king Charles the ſecond, 
hey when the military tenures were aboliſhed, it was thought 
ler) MI proper to aſcertain the power of the militia, to recognize 
the! the ſole right of the crown to govern and command them, 
and to put the whole into a more regular method of military 
k), ſubordination (m) : and the order, in which the militia now 


"oo tands by law, is principally built upon the ſtatutes which 


ne. WI vere then enacted. It is true the two laſt of them are 
t of MI pparently repealed ; but many of their proviſions are 
bth, N '*-<nacted, with the addition of fome new regulations, by 
„ as be preſent militia laws: the general ſcheme of which is 
\tics do diſcipline a certain number of the inhabitants of every 
own county, choſen by lot for three years, and officered by the 
they lord lieutenant, the deputy lieutenants, and other principal 
(1), landholders, under a commiſſion from the crown. They 


zei- ue not compellable to march out of their counties, unleſs, 
Oo 


in caſe of invaſion or actual rebellion, nor in any caſe com- 

Ix bellable to march out of the kingdom. They are to be ex- 
ereiſed at ſtated times: and their diſcipline in general is 

| S 2 liberal 


{m) +3 Car. II. e. 6. 14 Car. II. < 3. rg f 


ported by any ſtatute, and founded only upon immemorial 
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liberal and eaſy; but, when drawn out into actual ſervice, 
they are ſubject to the rigors of martial law, as neceſſary to 
keep them in order. This is the conſtitutional ſecurity, 
which our laws have provided for the public peace, and for 
protecting the realm againſt foreign or domeſtic violence; 
and which the ſtatutes (n) declare is eſſentially neceſſary to 
the ſafety and proſperity of the kingdom, 


WHEN the nation was engaged in war, more veteran 
troops and more regular diſcipline were eſteemed to be ne. 
ceſſary, than could be expected from a mere militia. And 
therefore at ſuch times more rigorous methods were put in 
_ uſe for the raifing of armics and the due regulation and dif. 
cipline of the ſoldiery : which are to be looked upon only as 
temporary excreſcences bred out of the diſtemper of the ſtate, 
and not as any part of the permanent and perpetual laws of the 
kingdom. For martial Iaw, which is built upon no ſettled 
principles, but is entirely arbitrary in its deciſions, is, as fir 
Matthew Hale obſerves (o), in truth and reality no law, 
but ſomething indulged, rather than allowed as a law : the 
neceſſily of order and diſcipline in an army is the only thing 
which can give it countenance ; and therefore it ought not 
to be permitted in time of peace, when the king's courts are 
open for all perſons to receive juſtice according to the laws 
of the land, Wherefore Thomas earl of Lancaſter being 
condemned at Pontefract, 15 Edw. II. by martial law, his 
attainder was reverſed 1 Edw. III. becauſe it was done in 
time of peace (p). And it is laid down (ꝗ), that if a lieute- 
nant, or ather, that hath commiſſion of martial authority, 
doth in time of peace hang or otherwiſs execute any man 
by colour of martial law, this is murder; for it is againſt 
magna carta (r). And the petition of rights (s) enacts, that 
no ſoldier ſhall be quartered on the ſubject without his own 
conſent (t); and that no commiſſion ſhall iſſue to proceed 


within this land according to martial law. And whereas, 
after 


(00 Geo. MI. c. 20. &c. 9 Geo, m. c. 42. 

(6} Hid. C. L c. 2. (p) 2 Brad. Append. 59. 
(g) 3 Iaſt. 82. (r) cap. 29. 

() 3 Car. I. See alſo gat. 31 Car. . .. 

(t) Thus, ia Poland, no ſoldier can be quartered upon the gen 
try, the only freemen in that republic. Mod, Un. Hiſt, XxxIiv. 27: 


nm ww — vu — = ec a a // // To 
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after the reſtoration, king Charles the ſecond kept up about 
fve thouſand regular troops, by his own authority, for 
guards and garriſons ; which king James the ſecond by de- 
grees increaſed to no leſs than thirty thouſand, all paid from 
his own civil liſt ; it was made one of the articles of the 
bill of rights (v), that the raiſing or keeping a ſtanding ar- 
my within the kingdom in time of peace, unleſs it be with 
conſent of parliament, is againſt law, 


Bur, as the faſhion of keeping ſtanding armies (which 
was firſt introduced by Charles VII. in France, A. D. 1445 
(u) has of late years univerſally prevailed over Europe 
(though ſome of its potentates, being unable themſelves to 
maintain them, are obliged to have recourſe to richer pow- 
ers, and receive ſubſidiary penſions for that purpoſe) it has 
alſo for many years paſt been annually judged neceſlary by 
our legiſlature, for the ſafety of the kingdom, the defence 
of the poſſeſſions of the crown of Great Britain, and the 


preſervation of the balance of power in Europe, to main- 
tain even in time of peace a ſtanding body of troops, under 
the command of the crown; who are however ih/o fafto 


diſbanded at the expiration of every year, unleſs continued 
by parliament. And it was enacted by ſtat. 10 W. III. c. 
1. that not more than twelve thouſand regular forces ſhould 
be kept on foot in Ireland, though paid at the charge of 
that kingdom: which permiſhon is extended by ſtatute 


8 Geo. III. c. 13. to 16235 men, in time of peace. 


To prevent the executive power from being able to op- 
preſs, ſays baron Monteſquieu (), it is requiſite that tlie 
armies with which it is entruſted ſhould conſiſt of the 
people, and have the ſame ſpirit with the people; as was the 
caſe at Rome, till Marius new-modelled the legions by en- 
lifting the rabble of Italy, and laid the foundation of all the 
military tyranny that enſued. Nothing then, according to 
theſe principles, ought to be more guarded againſt in a free 
ſtate, than making the military power, when ſuch a one is 

| ; 4 | neceſſaty 


(v) Stat. 1 W. & M. ſt. 2. c. 2. | 
(u) Robert ſon. Cha. V. i, 94. (W) Sp. L. 11. 6. 


— ec con 
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neceſſary to he kept on foot, a body too diſtinct from the 
people. Like ours therefore, it ſnould wholly be compoſed 
of natural ſubjects; it ought only to be enliſted for a ſhort 
and limited time; the ſoldiers alſo ſhould live intermixed 
with-the people ; no ſeparate camp, no barracks, no inland 
fortreſſes ſhoald be allowed. And perhaps it might be ſtill 
better, if, by diſmiſſing a ſtated number and enlifting others 
at every renewal of their term, a circulation could be kept 
up between the army and the people, and the citizen and 
the foldrer be more intimately connected together. 


To keep this body of troops in order, an annual act of 
Parliament likewiſe paſſes, to puniſh mutiny and deſertion, 
and for the better payment of the army and their quar- 
« ters.” This regulates the manner in which they are to 
be difperſed among the ſeveral inn-keepers and victuallers 
throughout the kingdom; and eſtabliſhes a law martial for 
their government. By this, among other things, it is en- 
ated, that if any officer or ſoldier ſhall excite, or join any 
mutiny, or, knowing of it, ſhall not give notice to the com- 
manding officer; or ſhall deſert, or lift in any other regi- 
ment, or fleep upon his poſt, or Jeave it before he is reliey- 
ed, or hold correſpondence with a rebel or enemy, or ftrike 
or uſe violence to his ſuperior officer, or ſhall diſobey his 
lawful commands ; ſuch offender ſhall ſuffer ſuch puniſh- 
ment as a court martial ſhall inflict, though it extend to 
death itſelf. | 
HowezveRr expedient the moſt ſtrit regulations may be 
in time of actual war, yet, in times of profound peace, a 
little relaxation of military rigor would not, one ſhould 
hope, be productive of much inconvenience. And, upon 
this principle, though by our ſtandihg laws (x) (ſtill remam- 
ing in force, though not attended to) deſertion in time of 
; war is made felony, without benefit of clergy, and the ot- 
ay fence is triable by a jury and before the judges of the com- 
if mon law; yet, by our militia laws before- mentioned, a 


much lighter puniſhment is inflifted for deſertion in time 
Pp of 


06cm. ——_ 


(x) Stat. 18 Hen. VI. c. 19. 2 & 3 Edw. VI. c. 2. 


4 


| 
| 
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of peace. So, by the Roman law alſo, deſertion in time of 
war was puniſhed with death, but more mildly in time of 
tranquillity (y). But our mutiny act makes no ſuch diſtincti- 
on: for any of the faults above-mentioned are, equally at 
all times, puniſhable with death itſelf, if a court martial 
ai call think proper. This diſcretionary power of the court 
martial is indeed to be guided by the directions of the 
crown; which with regard to military offences, has almoſt 
ad an abſolute legiſlative power. His majeſty, ſays the act, 

« may form articles of war, and conſtitute ccurts martial, 

« with power to try any crime by ſuch articles, and inflict 
of « ſuch penalties as the articles direct. A vaſt and moſt 
important truſt ! an unlimited power to create crimes, and 


on 

1 annex to them any puniſhments not extending to life or 
to limb ! Theſe are indeed forbidden to be inflicted, except 
ers for crimes declared to be fo puniſhable by this act; which 
for crimes we have juſt enumerated, and among which, we may 
n- obſerve that any diſobedience to lawful commands is one. 
ny Perhaps in ſome future reviſion of this act, which is in many 
n- reſpects haſtily penned, it may be thought worthy the wiſ- 
i. dom of parliament to aſcertain the limits of military ſub- 
„. jcftion, and to enact expreſs articles of war for the govern- 


ke ment of the army, as it is done for the government of the 
navy ; eſpecially as, by our preſent conſtitution, the nobility 
h. and gentry of the kingdom, who ſerve their country as 
militia officers are annually ſubjected to the ſame arbitrary 


to 

rule, during their time of exerciſe, 
be ONE of the greateſt advantages of our Engliſh law is, 
3 that not only the crimes themſelves which it puniſhes, but 
d alſo the penalties which it inflicts, are aſcertained and no- 


torious: nothing is left to arbitrary diſcretion : the king by 
his judges diſpenſes what the law has previouſly ordained ; 
but is not himſelf the legiſlator. How much therefore is it 
to be regretted that a ſet of men, whoſe bravery has ſo often 
preſerved the liberties of their country, ſhould be reduced to 
a ſtate of ſervitude in the midſt of a nation of freemen ! for 
fir Edward Coke will inform us (z), that it is one of the 

84 genuine 


(y) FF. 49. 16. 5. (2) 4 Ioft, 232. 


r 


therefore adviſed to be obſerved in all prodent and free go- 


— — . — — —ä—ä—— 


berty to uſe any trade or occupation they are fit for, in any 
town in the kingdom (except the two univerſities) notwith- 
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genuine marks of ſervitude, to have the law, cker is our 
rule of action, either concealed or precarious: * miſeraef 
% ſerwitas whi eff vagum aur inrognitiem.”” Nor is this 
ſtate of ſervitude quite conſiſtent with the maxims of found 
policy obſerved by other free nations. For, the greater the 
general liberty is which any tate enjoys, the more cautious 
has it uſually been of introducing flavery in any particular 
order or profeffion. Theſe men, as baron Monteſquieu 
obſerves (a), ſeeing the liberty which others poſſeſs, and 
which they themſelves are excluded from, are apt (like 
eunuehs in the eaſtern ſeraglios) to live in a ſtate of perpe- 
tual envy and hatred towards the reſt of the community; 
and mdulge a malignant pleaſure in contributing to deſtroy 
thoſe privileges, to which they can never be admitted, 
Hence have many free ftates, by departing from this rule, 
been emlangered by the revolt of their ſlaves : while in ab- In 
lotete and deſpotic governments where no real liberty exiſts, Mee 
and confequently no invidious compariſbns cas be formed, 
ſuch incidenis are extremely rare, T'wo precautions art 


rernments : 1. To prevent the introduction of ſlavery at Wnt 
all: or, 2. If it be already introduced, not to intruſt thoſk 
Haves with arms; who will then find themſelves an orer- Mn: 
match for the freemen, Much leſs ought the ſoldliery to Wi: 
be an exception to the people in general, and the only ſtate 
of ſervitude in the nation, 

Bur as ſoldiers, by this annual act, are thus put in a 
worſe condition than any other ſubjects, ſo by the humanity 
of our ſanding laws, they are in ſome caſes put in a much 
better. By ſtatute 4.3 Eliz. c. 3. a weekly allowance is to 
be raiſed in every county for the relief of ſoldiers that are 
fick, hurt, and maimed : not forgetting the royal hoſpital at 
Chelſea for ſuch as are worn out in their duty. Officers 
and ſoldiers, that have been in the king's ſervice, are by 
ſeveral ſtatutes, enacted at the cloſe of ſeveral wars, at li- 


ſtanding any ſtatute, cuſtom, or charter to the contrary. 
And ſoldiers in actual military ſervice may make nuncupative 


wills, 
(a) Sp. I. 1 6. 1 


wills, and diſpoſe of their goods, wages, and other perſonal 


" Wl chattels, without thoſe forms, ſolemnities, and expenſes, 

. hich the law requires in other caſes (b). Our law does 

bot indeed extend this privilege ſo far as the civil law 

d hich carried it to an extreme that borders upcn the ridi- 

he culous, For if a foldier, in the article of death, wrote any 

oh thing in bloody letters on his ſhield, or in the duſt of the 

a icld with his ſword, it was a very good military teſta- 

4: nent (c). And thus much for the military ſtate, as ac- 
1 


knowleged by the laws of England, 


THE maritime ſtate is nearly related to the former; 
/ ; Wibough much more agreeable to the principles of our free 
oy Weonftitution. The royal navy of England hath ever been 
d. Wits greateſt defence and ornament ; it is its antient and na- 
le, Wivral ſtrength ; the floating bulwark of the iſland ; an ar- 
b. ny, from which, however ſtrong and powerful, no dan- 
ts, zer can ever be apprehended to liberty: and accordingly 
d, Wit has been aſſiduouſly cultivated, even from the earlieſt ages. 
ite To ſo much pefection was our naval reputation arrived in 
o- Wii twelfth century, that the code of maritime laws, which 


er- Nrarine conſtitutions, was confeſſedly compiled by our king 


to Richard the firſt, at the iſle of Oleron on the coaſt of 
ate france, then part of the poſſeſſions of the crown of Eng- 


and (d). And yet, ſo vaſtly inferior were our anceſtors 
n this point to the preſent age, that even in the maritime 
rign of queen Elizabeth, fir Edward Coke (e) thinks it 
nter of boaft, that the royal navy of England then con- 
ited of three and thirty ſhips. The preſent condition of 
ur marine is in great meaſure owing to the ſalutary provi- 
lons of the ſtatutes, called the navigation- acts: whereby 
ne conſtant increaſe of Engliſh ſhipping and ſeamen was 


(b) Stat, 29 Car. II. c. 3. 5 W. III. c. 2 1. H. C. > i 
e) Si milites quid in chi pte Freris ſanguire ſus rutilantibus ads 
hnaverint, aut in fu'vere inſcripſerint, gladin ſun, ipſo tempere 
qu, in praelio, witge ſertem derelinguunt, bujuſmodi vuluntatem 
labilem ee cporter. Cod, 6. 21. 15 | 
(d) 4 laſt, 144. Ceu u mes le la mer. 2. (e) 4 loſt. 30. 


ry. 
tive 


ills, 
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at Wie called the laws of Oleron, and are received by all na- 
oſr ions in Europe as the ground and ſubſtruction of all their 


wt only encouraged, but rendered unavoidably neceſſary. 7 
| 1 nf : By 
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of England, then greatly diminiſhed, it was ordained, thaf 


dize out of or into the realm but only in ſhips of the king's 
ligeance, on pain of forfeiture. In the next year, b 


by only obliging the merchants to give Engliſh ſhips (if 
able and ſufficient) the preference. But the moſt benefi 
cial ſtatute for the trade and commerce of theſe king. 


firſt framed in 1650 (f), with a narrow partial view: be 
ing intended to mortify the ſugar iſlands, which were dif 


by ſtopping the gainful trade which they then carried 01 


of thoſe our opulent and aſpiring neighbours. This pro 
hibited all ſhips of foreign nations from trading with an 


ſtate. In 1651 (h), the prohibition was extended alſo to the 
[Engliſh bottoms ; or in the ſhips of that European natio 


| proviſions were continued, by ſtatute 12 Car. II. c. 18 
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By the ſtatute 5 Ric. II. c. 3. in order to augment the nay 


none of the king s liege people ſhould ſhip any merchar4 


ſtatute 6 Ric. II. c- 8. this wiſe proviſion was enervateg fl 


doms is that navigation- act, the rudiments of which were 


affected to the parliament and ftill held out for Charles II 


with the Dutch (g); and at the fame time to clip the wings 


Engliſh plantations without licence from the council o 


mother country: and no goods were ſuffered to be importe 
into England, or any of its dependencies, in any other thar 


of which the meichandize imported was the genuine 
growth or manufacture. At the reſtoration, the former 


with this very material improvement, that the maſter and 
three-four ths of the mariners ſhall alſo be Engliſh ſubjects 


| Many laws Re been made for the ſupply of the royal 


navy with ſeamen ; for their regulation when on board 
and to confer privileges and rewards « on them. during and 


after their ſervice. 


1. FIRST, for their ſupply. The power of impreſling 
men for the ſea ſervice by the king's commiſſion, has ber! 
a matter of ſome diſpute, and ſubmitted to with great re 


luctance: though it hath very EY and learnedly ber 
3 | ſhewn 


(tk) Scohell. 132. (8) 4. d. Us. Hiſt, ali. 3" 
(h) Scobell. 176. ü 
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ſhewn, by fir Michael Foſter (i) that the practice of im- 
preſſing, and granting powers to the admiralty for that 
purpoſe, is of very antient date, and hath been uniformly 
continued by a regular ſeries of precedents to the preſent 
time: whence he concludes it to be part of the common 
law (k). The difficulty ariſes from hence, that no ſtatute 
has expreſsly declared this power to be in the crown, though 
many of them very ſtrongly imply it. The ſtatute 2 Ric. II. 
c. 4. ſpeaks of mariners being arreſted and retained for the 
king's ſervice, as of a thing well known, and practiſed 
without diſpute ; and provides a remedy againſt their run- 
ning away. By a later ſtatute (I), if any waterman, who 
uſes the river Thames, ſhall hide himſelf during the exe- 
cution of any commiſſion of preſſing for the king's ſervice, 
he is liable to heavy penalties. By another (in), no fiſher- 
man ſhall be taken by the queen's commiſſion to ſerve as a 
mariner; but the commiſſion ſhall be firſt brought to two 
juſtices of the peace, inhabiting near the ſea coaſt where 
the mariners are to be taken, to the intent that the juſtices 
may chuſe out and return ſuch a number of ablebodied men, 
as in the commiſſion are contained, to ſerve her majeſty. 
And, by others (n), eſpecial protections are allowed to ſea- 
men in particular circumſtances, to prevent them from 
being impreſſed. And ferrymen are alſo ſaid to be privi- 
leged from being impreſſed, at common law (o). All which 
do moſt evidently imply a power of impreſſing to reſide 


ſomewhere; and, if any where, it muſt from the ſpirit of 
our conſtitution, as well as from the frequent mention of 


the king's commiſſion, reſide in the crown. alone. 


Bor, beſdes this method of impreſſing, (which is only 
defenſible from public neceſſity, to which all private conſide- 
rations muſt give way) there are other ways that tend to 
the increaſe of ſeamen, and manning the royal navy 


5 


Pariſhes may bind out poor boys apprentices to maſters of 


merchantmen, who ſhall be protected from impreſſing for 
the- 


(i) Rep. 164. . (k) See alſo Com. 245; 
(1) Stat, 2 and 3 Ph. & M. c. 16. (m) Stat. 5 Eliz. c. 5. 
(n) Stat. 7 & 8 W III. c. 21. 2 Ann. c. 6. 4 & 8 Ann. c. 
& 13 Geo, H. e, 1, Ge. (9) Sav. 14. 
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420 The RIGHTS Book l. 
the firſt three years; and if they are impreſſed afterwards 
the maſters ſhall be allowed their wages (p): great ad. 
vantages in point of wages are given to volunteer ſeamen 
in order to induce them to enter into his majeſty's ſer. 
vice (q) : and every foreign ſeamen, who during a war 
ſhall ferve two years in any man of war, merchantman, 
or privateer, is naturalized ipſo facto (r). About the mid- 
dle of king William's reign, a ſcheme was ſet on foot (s) 
for a regiſter of ſeamen to the number of thirty thouſand, 
for a conſtant regular ſupply of the king's fleet; with great 
privileges to the regiſtered men, and, on the other hand, 
heavy penalties in caſe of their non-appearance when called 
for : but this regiſtry, being judged to be rather a badge of 
flavery, was aboliſhed by ſtatute 9 Ann. c. 21. 


a. Tak method of ordering amen in the royal flect, 
and keeping up à regular diſcipline there, is directed by | 
certain expreſs rules, articles and orders, firſt enacted by 
the authority of parliament ſoon after the reſtoration (t); 
but ſince new modelled and altered, after the peace of Aix 
la Chapelle (u), to remedy ſome defects which were of 
fatal conſequenee in conducting the preceding war. In 
the articles of the navy almoſt every poſſible offence is ſet 
down, and the puniſhment thereof annexed : m which re- 
ſpect the ſeamen have much the advantage over their bre- 
theen in the land ſervice ; whoſe articles of war are not 
enacted by parliament, but framed from time to time at the 
pleafure of the crown. Yet from whence this diſtinction 
aroſe, and why the executive power, which is limited fo 
properly with regard to the navy, ſhould be ſo extenſive with 
regard to the army, it is hard to aſſign a reaſon : unleſs 
it proceeded from the perpetual eftabliſhment of the navy, 
which rendered a permanent law for their regulation expe- 
dient ; and the temporary duration of the army, which ſub- 
ſited only from year to year, and 'might therefore with 
leſs danger be ſubjected to diſcretionary government. But 
h whatever 


(p) Stat. 2 Ann, c. 6. (q) Stat. 1 Ceo, II. ſt. 2. c. 14. 
(r) Stat, 13 Geo. II. c. 3. (s) Stat, 7 & 8 W. HI. c. 21. 
(t) Stat. 13 Car. 2. ſt. 1. c 9. (u) Stat, 22 Geo, II. c. 23. 


whatever was apprehended at the firſt formation of the mu- 
tiny act, the regular renewal of our ſtanding force at the 
entrance of every year has made this diſtinction idle. For, 
if from experience paſt we may judge of future events, 
the army is now laſtingly ingrafted into the Britiſh conſti- 


tution; with this ſingularly fortunate circumſtance, that 


any branch of the legiſlature may annually put an end to 
its legal exiſtence, by refuſing to concur in its continuance. 


3. WiTH regard to the privileges conferred on failors, 


they are pretty much the ſame with thoſe conferred on 


ſoldiers ; with regard to relief, when maimed, or wounded, 
or ſuperannuate, either by county rates, or the royal hoſ- 
pital at Greenwich ; with regard alſo to the exerciſe of 
trades, and the power of making nuncupative teſtaments : 
and, farther (w), no ſeaman aboard his majeſty's ſhips can 
be arreſted for any debt, unleſs the ſame be ſworn to amount 
to at leaſt twenty pounds ; though, by the annual mutiny 
acts, a folder, may be arreſted for a debt which extends to 
half that value, but not to a leſs amount. 


(*) Stat. I Geo, II. it. 2. c. 14. 
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CHAPTER THE FOURTEENTH. 


Or MASTER any SERVANT. 


H AVING thus commented on the rights and duties 
of perſons, as ſtanding in the public relations of 
magiſtrates and people, the method I have marketl out now 


leads me to conſ der their rights and duties i in private oeco- 
nomical relations. 


THE three great relations in private life are, 1. That 
of maſter and ſervant ; which is founded in convenience, 
whereby a man is directed to call in the aſſiſtance of others, 
where his own {kill and labour will not be ſufficient to an- 
ſwer the cares incumbent upon him. 2. That of huſband 
and wife ; which is founded in nature, but modified by ci- 
vil ſociety : the one directing man to continue and multiply 
his ſpecies, the other preſcribing the manner in which that 
natural impulſe muſt be confined and regulated. 3. That 
of parent a d child, which is conſequential to that of mar- 
riage, being its principal end and delign : and it is by vir— 
tue of this relation that infants are protected, maintained, 
and educated, But, ſince the parents, on whom this care 
is primarily incumbent, may be ſnatched away by death or 
otherwiſe, before they have completed their duty, the law 
has therefore provided a fourth relation; 4. That of guar- 
dias and ward, which is a kind of artificial parentage, in 
order to ſupply the deficiency, whenever it happens, of the 
natural, Of all theſe relations in their order. 


In 


IN 


Ch. 14. of PERSONA. | 423 


In diſcuſſing the relation of maſter 1 ſervant, I ſhall, 
firſt, conſider the ſeveral ſorts of ſervants, and how this re- 
lation is created and deſtroyed: ſecondly, the effects of this 
relation with regard to the parties themſelves: and, laſtly, 
its effect with regard to other perſons. 


I. As to the ſeveral ſorts of ſervants : I have formerly ob- 
ſerved (a) that pure and proper ſlavery does not, Bay can- 
not ſubſiſt in England ; ſuch I mean, whereby an abſolute 
and unlimited power 1s given to the maſter over the life and 
fortune of the ſlave. And indeed it is repugnant to reaſon, 
and the principles of natural law, that ſuch a ſtate ſhould 
ſubſiſt any where. The three origins of the right of ſlave- 
ry, aſſigned by Juſtinian (b), are all of them built upon 
falſe foundations. As, firſt, ſlavery is held to ariſe “ jure 
« gentium,” from a ſtate of captivity in war; whence ſlaves 
are called anicibia, quaſi manu cajti, The conqueror, 
ſay the civilians, had a right to the life of his captive; and, 
having ſpared that, has a right to deal with him as he 
pleaſes. But it is an untrue poſition, when taken generally, 
that, by the law of nature or nations, a man may kill his 
enemy: he has only a right to kill him, in particular caſes; 
in caſes of abſ.lute neceſſity, for felf- defence; and it is 
plain this abſolute neceſſity did not ſubſiſt, ſince the victor 
did not actually kill him, but made him priſoner. War is 
itſelf juſtifiable only on principles of ſelf-preſervation; and 
therefore it gives no other right over priſoners, but merely 
to diſable them from doing harm to us, by confining their 
perſons : much leſs can it give a right to kill, torture, a- 
buſe, plunder, or even to enſlave, an enemy, when the war 
is over. Since therefore the right of making ſlaves by cap- 
tivity, depends on a ſuppoſed right of ſlaughter, that foun- 
dation failing, the conſequence drawn from it muſt fail 
likewiſe. But, ſecondly, it is ſaid that ſlavery may begin 
t jure civili;“” when one man ſells himſelf to another. 


This, if oaly- meant of contracts to ſerve. or work for ano- 


ther, 


fa) pag. 127. 
(b) Servi aut fiunt, aut naſcuntur, funt jure gentium, aut jure 
ci ulli: neſcuntur ex an! lis tata Inf, 1. 3. 4. 
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ther, is very juſt: but when applied to ſtrict ſlavery, in the 
ſenſe of the laws of old Rome or modern Barbary, is alſo 
impoſſible. Every ſale implies a price, a quid pro quo, an 
equivalent given to the ſeller in lieu of what he transfers to 
the buyer: but what equivalent can be given for life, and 
liberty, both of which (in abſolute ſlavery) are held to be 
in the maſter's diſpoſal ? His property alſo, the very price 
he feems to receive, devolves ½½% facto to his maſter, the 
inftant he becomes his ſlave, In this caſe therefore the 
buyer gives nothing, and the ſeller receives nothing: of 
what validity then can a ſale be, which deſtroys the very 
principles upon which all ſales are founded? Laſtly, we are 
told, that beſides theſe two ways by which ſlaves unt,“ 
or are acquired, they may alſo be hereditary : „ ſervi 
naſc untur; the children of acquired ſlaves are, jure natu- 
rae, by a negative kind of birthright, ſlaves alſo. But 
this, being built on the two former rights, muſt fall toge- 
ther with them. If neither captivity, nor the ſale of one's 
ſelf, can by the law of nature and reaſon reduce the pa- 
rent to ſlavery, much leſs can they reduce the offspring, 


Uro theſe principles the law of England abhors, and 
will not endure the exiſtence of, ſlavery within this nation: 
fo that when an attempt was made to introduce it, by ſtatute 
1 Edw. VI. c. 3. which ordained, that all idle vagabonds 
| ſhould be made ſlaves, and fed upon bread, water, or ſmall 
drink, and refuſe meat ; ſhould wear a ring of iron round 
their necks, arms, or legs; and ſhould be compelled by 
beating, chaining, or otherwiſe, to perform the work aſſign- 
ed them, were it ever ſo vile; the ſpirit of the nation could 
not brook this condition, even in the moſt abandoned rogues; 
and therefore this ſtatute was repealed in two years after- 
wards (c). And now it is laid down (d), that a ſlave or 
negro, the inſtant he lands in England, becomes a freeman; 
that is, the law will protect him in the enjoyment of his 
perſon, and his property. Vet, with regard to any right 
which the malter may have acquired to the perpetual ſervice 
of John or Thomas, this will remain exactly in the ſame 

ſtate 


| (ce) Stat. 3 & 4 Edv. VI. e. 16. (d) Salk. 666. 


Bots Pray. Bhi 
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fate as before : for this is no more than the ſame 1 of 
ſubjection for life, which every apprentice ſubmits to for the 
ſpace of ſeven years, or ſometimes for a longer term. Hence 
too it follows, that the infamous and unchriſtian practice of 
withholding baptiſm from negro ſervants, leſt they ſhould 
thereby gain their liberty, is totally without foundation, as 
well as without excuſe. The law of England acts upon 


general and extenſive principles: it gives liberty, rightly un- 


derſtood, that is, protection, to a jew, a turk, or a heathen, 
15 well as to thoſe who profeſs the true religion of Chriſt ; 


and it will not diſſolve a civil obligation between maſter 


and ſervant, - on account of the alteration of faith in either 
of the parties: but the ſlave is entitled to the ſame protection 
in England before, as after, baptiſm : and, whatever ſervice 
the heathen negro owed to his American maſter, the ſame is 
he bound to render when brought to England and made a 
chriſtian. 


1. THE firſt ſort of ſervants therefore, eee by 


the laws of England, are menial ſervants ; ic called from 
being 1tra moenia, or domeſties. The contract between 
them and their maſters ariſes upon the hiring, If the hiring 
be general without any particular time limited, the Jaw 
conſtrues it to be a hiring for a year (e); upon a principle 
of natural equity, that the ſervant ſhall ſerye, and the maſter 
maintain him, throughout all the revolutions of the refpeRire 
ſeaſons; as well when there is work to be done, as when 


there is not (f): but the contract may be made for any 


larger or ſmaller term. All ſingle men between twelve years 
old and fixty, and married ones under thirty years of age, 
and all ſingle women between twelve and forty, not having 
my viſible livelihood, are compellable by two juſtices to go 
out to ſervice in huſbandry or certain ſpecific trades, for the 
promotion of honeſt induſtry : and no maſter can put away 
his ſervant, or ſervant leave his maſter, after being ſo retain- 
ed, either before or at the end of his term, without a quar- 


ter's 


— 4 


le) Co. Litt. 42. (t) p. N. B. 168. 
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ter's warning; unleſs upon reaſonable cauſe to be allowed 


by a juſtice of the peace (g); but they may part by conſent, 
or make a ſpecial bargain. 


2. ANOTHER ſpecies of ſervants are called apprentices 
from apprenare, to learn) and are uſually bound for a term 
of years, by deed indented or indentures, to ſerve their maſ- 
ters, and be maintained and inſtructed by them. This is 
uſually done to perſons of trade, in order to learn their art 
and myſtery; and ſometimes very large ſums are given with 
them, as a premium for ſuch their inſtruction: but it may 
be done to huſbandmen, nay to gentlemen, and others. 
And (h) children of poor perſons may be apprenticed out 
by the cverſeers, with conſent of two juſtices, till twenty 
four years of age, to ſuch perſons as are thought fitting; who 
are Iſo compellable to take them: and it is held, that gen- 
tlemen of fortune, and clergymen are equally liable with 
others to ſuch compulſion (1) ; for which purpoſes our ſtatutes 
have made the indentures obligatory, even though ſuch 
pariſh- apprentice be a minor (j). Aj prentices to trades may 
be diſcharged on reaſonable cauſe, either at requeſt of them- 
ſelves or maſters, at the quarter ſeſſions, or by one juſtice, 
with appeal to the ſeſſions (Kk); who may, by the equity of 
the ſtatute, if they think it reaſonable, direct reſtitution of 
a ratable ſhare of the money given with the apprentice (I): 
and pariſh apprentices may be diſcharged in the ſame man- 
ner, by two juſtices (m). But if an apprentice,.with whom 
leſs than ten pounds hath been given, runs away from his 
maiter, he is compellable to ſerve out his time of abſence, 
or make ſatisfaction for the ſame, at any time within ſev.n 
years after the expiration of his original contract (n). 


3- A THIRD ſpecies of ſervants are labourers, who are 
only hired by the day or the week, and do not live intra 


moeria, 

(g) Stat. s Eliz. c 4. 

(h) Stat. 5 Eliz. c. 4. 43 Elie. e. 4.1 3 © A. 7 jc. 
I. c. 3. c. 8 & 9 W. & M. c. 30. 2 & 3 Ann. c. 6. 4 Nun. e. 19. 
17 Geo. II. c. 5. 

(1) Salk, 57.491. 

(j) Stat. 5 Eli. c. 4. 43 E:lz. c. 2. Cro. Car. 179. 

(K) Stat. 5 Eliz. c. 4. (i) Salk. 67. 

(m) Stat, 20 Geo. II. c. 19. (a) Stat. 6 Geo. III. c. 26. 
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wenia, as part of the family; concerning whom the ſta- 
utes before cited (o) have made many very good regulati- 
ms; 1. Directing that all perſons who have no viſible ef- 
ts may be compelled to work : 2. Defining how long 
hey muſt continue at work in ſummer and winter : 3. 
Puniſhing ſuch as leave or deſert their work: 4. Empower- 
nz the juſtices at ſeſſions, or the ſheriffs of the county, to 
title their wages: and 5. Inflicting penalties on ſuch as ei- 
ther give, or exact, more wages chan are ſo ſettled. 


THERE is yet a fourth ſpecies of ſervants, if they may 
be ſo called, being rather in a ſuperior, a miniſterial, capa- 
city; ſuch as fleavards, factors, and bailiFs ; whom how- 
erer the law conſiders as ſervants /o tempore, with regard 
to ſuch of their acts, as affect their maſter's or employer's 
property. Which leads me to conſider, 


Il. THE manner in which this relation, of ſervice, af- 
ſets either the maſter or ſervant. And, firſt, by hiring and 
ervice for a year, or apprenticeſhip under indentures, a per- 
ſon gains a ſettlement in that pariſh wherein he laſt ſerved 
forty days (Þ). In the next place perſons, ſerving as zppren- 
lices to any trade, have an excluſive right to exerciſe that 
trade in any part of England (q). This law, with regard to | 
the excluſive part of it, has by turns been looked upon as a 
hard law, or as a beneficial one, according to the prevailing 
humour of the times: which has occaſioned a great variety 
of reſolutions in the courts of law concerning it.; and at- 
tempts have been frequently made for its repeal, though hi- 
therto without ſucceſs. At common law every man might 
uſe what trade he pleaſed ; but this ſtatute reſtrains that li- 
berty to ſuch as have ſerved as apprentices : the adverſaries 
to which proviſion ſay, that all reſtrictions (which tend to 
introduce monopolies) are pernicious to trace; the advocates 
for it allege, that unſkilfulneſs in trades is equally detrimen- 
tal to the public, as monopolies. This reaſon indeed only 
xtends to ſuch tr ades, in the exerciſe whereof ſkill is re- 

quired : 


(o) Stat. 5 Elz. e. 4. 6 Geo. III. c. 26. 
(p) See pag. 364. (% Stat. 5 Eliz. e. 4. 


— 


— ̃—hB— 2 —ñä 


for negligence or other miſbehaviour, fo it be done 


i 


making of it (r).: for trading in a country village, appren. 


| aſſes their wages. 
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quired : but another of their arguments goes much farther ; 
viz. that apprenticeſhips are uſeful to the commonwealth, 
by employing of youth, and learning them to be early in. 
duſtrious ; but that no one would be induced to undergo a 
ſeven years ſervitude, if others, though equally {kilful, were 
allowed the ſame advantages without having undergone the 
ſame diſcipline : and in this there ſeems to be much reaſon, 
However, the reſolutions of the courts have in general rather 
confined than extended the reſtriction. No trades are held 
to be within the ſtatute, but ſuch as were in being at the 


( 


ticeſhips are not requiſite (s): and following the trade ſeven 
years is ſufficient without any binding; for the ſtatute only 
fays, the perſon muſt ſerve as an apprentice, and does not 
require an actual apprenticeſhip to have exited (t). 


A MASTER may by law correct his apprentice or ſervant 


with moderation (u): though, if the maſter's wife beats , 
him, it is good cauſe of departure (w). But if any ſervant, , 
workinan, or labourer aſſaults his maſter or dame, he ſhall 
ſuffer one year's impriſonment, and other cpen corporal 
puniſhment not extending to lite or limb (x). 


By ſervice all ſervants and labourers, except apprentices, 
become entitled to wages : according to their agreement, if 
menial fervants ; or according to the appointment of the 
ſheriff or ſeſſions, if labourers or ſervants in huſbandry ; tor 
the ſtatutes for regulation of wages extend to ſuch ſervants 
only (y); it being impoſſible for any magiſtrate to be a 
judge of the employment of menial ſervants, or of courſe to FF | 


III. Lem us, laſtly, fee how rangers may be affected by 4 


this relation cf maſter and ſervant ; or how a maſter may I # 


behave e 


r) Lord Raym. 314. (s) 1 Ventr. 31. 2 Keb. 583, 

(t) Lord Raym. 1179. 

(u) 1 Hawk. P. C. 130. Lamb. Eien. 127. 

(w) F. N. B. 163. (x) Stat. 5 Cliz. c. 4. 

{y) 2 Jones, 47. | Vi 
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behave towards others on behalf of his ſervant; and what a 
ſervant may do on behalf of his maſter. 


AND, firſt, the maſter may maintain, that i is, abet and 
aſſiſt his ſervant in any action at law againſt a ſtranger: 
whereas, in general, it is an offence againſt public juſtice to 
encourage ſuits and animoſities, by helping to bear the ex- 

ſe of them, and is called in law maintenance (z). A maf- 
ter alſo may bring an action againſt any man for beating or 
maiming his ſervant ; but in ſuch caſe he muſt aſſign, as 
1 ſpecial reaſon for fo doing, his own damage by the loſs 
of his ſervice ; and this loſs muſt be proved upon the 
trial (a). A maſter likewiſe may juſtify an aſſault in defence 
of his ſervant, and a ſervant in defence of his maſter (b): 
the maſter, becauſe he has an intereft in his ſervant, not 
to be deprived of his ſervice ;. the ſervant, becauſe it is part 
of his duty, for which he receives his wages, to ſtand by 
and defend his maſter (c). Alſo if any perſon do hire or re- 
tain my ſervant, being in my ſervice, for which the ſer- 
rant departeth from me and goeth to ſerve the other, I 
may have an action for damages againſt both the new maſ- 
ter and the ſervant, or either of them: but if the new maſ- 
ter did not know that he is my ſervant, no action lies; 
unleſs he afterwards refuſe to reſtore him upon information 
and demand (d). The reaſon and foundation, upon which 
Al this doctrine is built, ſeem to be the property that every 
man has in the ſervice of his domeſtics ; acquired by the 
contra& of hiring, and purchaſed by giving them wages. 


As for thoſe things which a ſervant may do on behalf of 
bis maſter, they ſeem all to proceed upon this principle, 
that the maſter is anſwerable for the act of his ſervant, if 
done by his command, either expreſsly given, or implied: 
nam qui facit fer alium, facit per je (e). Therefore, if the 
ſervant commit a hes TIN by the command or encourage- 

ment 


(2) 2 Roll, Abr. 115, (a) g Rep. 713. 

(bY 2 Roll. Abr. 346. 

(e) In like manrer, by the laws of king Alfred, e. 38. a (ers 
vant was allowed to fight for his maiter, a px rent 5 his child, 
and a huſband or father for the chaſtity of his wife or daughter. 

(d) F. N. B. 167, 168. (e) 4 Inſt. 199, 


* 
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ment of his maſter, the maſter ſnall be guilty of it: not 
that the ſervant is excuſed, for he is only to obey his maſ. 
ter in matters that are honeſt and lawful. If an inn-keeper's 
- ſervants rob his guetts, the maſter is bound to reſtitution (f): 
for as there is a confidence repoſed in him, that he wil] 
take care to provide honeſt ſervants, his negligence is a 
kind of implied conſent to the robbery ; zam, qui non pro- 
hibet, cum frobibere foffit, jubet, So likewile if the drawer 
at a tavern ſells a man bad wine, whereby his health is in. 
jured, he may bring an action againſt the maſter (g): for, 
| although the maſter did not expreſsly order the ſervant to 
. ſell it to that perſon in particular, yet his permitting him 
to draw and ſell it at all is impliedly a general command. 


Ix the ſame manner, whatever a ſervant is permitted to 
do in the uſual courſe of his buſineſs, is equivalent to a ge- 
neral command. If I pay money to a banker's ſervant, the 
banker is anſwerable for it : if I pay it to a clergyman's or 
a phyſician's ſervant, whoſe uſual buſineſs it is not to re- 
ceive money for his maſter, and he embezzles it, I muſt 
pay 1t over again. If a ſteward lets a leaſe of a farm, with- 
out the owner's knowlege, the owner muſt ſtand to the 
bargain ; for this is the ſteward's buſineſs. A wife, a friend, 
a relation, that uſe to tranſact buſineſs for a man, are guoad 
hoc his ſervants; and the principal muſt anſwer for their 
conduct; for the law implies, that they act under a ge- 
neral command; and, without ſuch a doctrine as this, no 
mutual intercourſe between man and man could ſubſiſt with 
any tolerable convenience. If I uſually deal with a tradeſ- 
man by myſelf, or conſtantly pay him ready money, I am 
not anſwerable for what my ſervant takes up upon truſt ; 
for here is no implied order to the tradeſman to truſt my 
ſervant : but if I uſually ſend him upon truſt, or ſometimes 
on truſt and ſometimes with ready money, I am anſwerable 
for all he takes up; for the tradeſman cannot poſſibly dil: 
tinguiſh when he comes by my order, and when on his 


own authority (h). 
Ir 


(t) Noy's max. c. 43. (e) 1 Roll. Abr. 95: 
(h) Dr. & Stud. d. 2. c. 42. Noy's max. c. 44. 
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wlll x a ſervant, laſtly, by his negligence does any damage 
al. d a ſtranger, the maſter ſhall anſwer for his negle& : if a 
rs aith's ſervant lames a horſe while he is ſhoing him, an 
f) :&ion lies againſt the maſter, and not againſt the ſervant. 


But in theſe caſes the damage muſt be done, while he is ac- 
wally employed in the maſter's ſervice ; otherwiſe the ſer- 
rant ſhall anſwer for his own miſbehaviour. Upon this 
ver principle, by the common law (1), if a ſervant kept his 
in-naſter's fire negligently, fo that his neighbour's houſe Was 
or, Mburned down thereby, an action lay againſt the maſter ; 
 toMMbecauſe this negligence happened in his ſervice : otherwiſe, 
im Wit the ſervant, going along the ſtreet with a torch, by neg- 
d. Nigence ſets fire to a houſe ; for there he is not in his maſ- 

er's immediate ſervice, and muſt himſelf anſwer the da- 
| to nage perſonally. But now the common law is, in the 
Se- bormer caſe, altered by ſtatute 6 Ann. c. 3. which ordains 
the What no action ſhall be maintained againſt any, in whoſe 
0! houſe or chamber any fire ſhall accidentally begin; for 
re- their own loſs is ſufficient puniſhment for their own or 
wh Wheir ſervants? careleſſneſs. But if ſuch fire happens through 
th- negligence of any ſervant (whoſe loſs is commonly very 
the Wittle) ſuch ſervant ſhall forfeit 100 J. to be diftributed 
nd, mong the ſufferers ; and, in default of payment, ſhall be 
0ad committed to ſome worx houle and there kept to hard labour 
heir Whr eighteen months (k). A maſter is, laſtly, chargeable if 


ge- Iny of his family laycth or caſteth any thing out of his 
no ¶ louſe into the ſtreet or common highway, to the damage 


of any individual, or the common nuſance of his majeſty's 
deſ⸗ lege people (1) : for the maſter hath the ſuperintendance 
am Wand charge of all his houſhold. And this alſo agrees with 
it; Whe civil law (W); which holds, that the pater familias, in 
my chis and ſimilar caſes, „o alterivs culfpam tenetur, five 
nes N“ ſervi, foe liberi.” 


(i) Noy's max. c. 44. 

(k) Upon a ſimilar principle, by the law of the twelve tables 
Ir Wit Rome, x perſon by whoſe negligence any fue began was bound 
o pay doutie to the ſullrrers; or, it he was not able to pay, 
vas to ſuffer a corporai puniſhmend. 


(1) Noy's Mak. (. 44» (m) FF. 9 3. 1. I.ſt. 4. 5. 1. 
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in law, as the wrong of the maſter himſelf; and it is a 
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We may obſerve, that in all the caſes here put, the 
maſter may be frequently a loſer by the truſt repoſed in | 
his ſervant, but never can be a gainer : he may frequently 
be anſwerable for his ſervant's miſbehaviour, but never can 
ſhelter himſelf from puniſhment by Iaying the blame on 
his agent. The reaſon of this is ſtill uniform and the 
fame ; that the wrong done by the ſervant is looked upon 


ſtanding maxim that no man ſhall be allowed to make any 
advantage of his own wrong. 


©...) 8 8 1 - no 2 
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CHAPTER THE FIFTEENTH, 


Or HUSBAND and WIFE. 


FH E fecond private relation of perſons is that of 
1 marriage, which includes the reciprocal rights and 


duties of huſband and wife; or, as moſt of our elder law 
books call them, of baron and feme. In the conſideration 
of which I ſhall in the firſt place enquire, how marriages 
may be contracted or made; ſhall next point out the man- 
ner in which they may be diſſolved; and ſhall, laftly, take 
a view of the legal effefts and conſequence of marriage, 


I. Our law conſiders marriage in no other light than as 
a civil contract. The holineſs of the matrimonial ſtate is 
left entirely to the ecclefiaſtical law: the temporal courts 
not having juriſdiftion to conſider unlawful marriage as a 
fin, but merely as a civil inconvenience, The puniſh- 
ment therefore, or annulling, of inceſtuous or other un- 
ſcriptural marriages, is the province of the ſpiritual courts; 
which act / ro ſalute amimae.(a). And, taking it in this 
civil light, the law treats it as it does all other contracts: 
allowing it to be good and valid in all caſes, where the par- 


ties at the time of making it were, in the firſt place, auii- 


ling to contract; ſecondly, able to contract; and, laſtly, 
actually did contract, in the proper forms and ſolemnities 
required by law. N 


Vor. I. T FIR; r, 
(a) Salk, 121 


1 
11 
1 
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FiRsST, they muſt be Qvui//ing to contract. 0 Conſen. | 
is the maxim of the 
civil law in this caſe (b): and it is adopted by the com- 


”y 


& ſus, uon concubitus, facit nuptias, 


mon lawyers (c), who indeed have borrowed (eſpecially in 
antient times) almoſt all their notions of the legitimacy of 
marriage from the canon and civil laws, 


SECONDLY, they mult be able to contract. In general, 
all perſons are able to contract themſelves in marriage, | 


unleſs they labour under ſome particular diſabilities, and 
incapacities. What thoſe are, it will here be our buſineſs 


to enquire. 


Now theſe diſabilities are of two ſorts: firſt, ſuch as 
are canonical, and therefore ſufficient by the eccleſiaſtical 
laws to avoid the marriage in the ſpiritual court; but theſe 
in our law only make the marriage voidable, and not ip/o fac- 
to void, until ſentence of nullity be obtained. Of this nature 
are pre- contract; conſanguinity, or relation by blood; and 
affinity, or relation by marriage; and ſome particular cor- 


poral infirmities. And theſe canonical diſabilities are either 


grounded upon the expreſs words of the divine law, or are 
conſequences plainly deducible from thence : it therefore 
being ſinful in the perſons, - who labour under them, to at- 
tempt to contract matrimony together, they are properly 


the object of the eccleſiaſtical magiſtrate's coercion ; in 


order to ſeparate the offenders, and infli penance for the 
offence pro ſalute animarum. But ſuch marriages not being 
void ab initio, but voidable only by ſentence of ſeparation, 
they are eſteemed valid to all civil purpoſes, unlefs ſuch 
ſeparation is actually made during the life of the parties. 


For, after the death of either of them, the courts of com- 


mon law will not ſuffer the ſpiritual court to declare ſuch 
marriages to have been void ; becauſe ſuch declaration 
cannot now tend to the reformation of the parties (d). 
And therefore when a man had married his firſt wife's ſiſter, 
and after her death the biſhop's court was proceeding to 

annul 


(b) F. 50. 17. 30. (e) Co. Litt 33. 
(d) J. 
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mnul the marriage and baſtardize the iſſue, the court of 


Jong's bench granted a prohibition guoad Boc; but permitted 


hem to proceed to puniſh the huſband for inceſt (e). 
Theſe canonical diſabilities being entirely the province of 
he eccleſiaſtical courts, our books are perfectly ſilent con- 
terning them. But there are a few ſtatutes, which ſerve as 
lirectories to thoſe courts, of which it will be proper to 
take notice. By ſtatute 32 Hen. VIII. c. 38. it is declared, 
that all perſons may lawfully marry, but ſuch as are prohi - 
bited by God's law; and that all marriages contracted by 
awful perſons in the face of the church, and conſummate 
with bodily knowlege, and fruit of children, ſhall be indiſ- 
fluble. And (becauſe in the times of popery a great va- 
ety of degrees of kindred were made impediments to mre- 
nage, which impediments might however be bought off 
for money) it is declared by the ſame ſtatute, that nothing 
(God's law except) ſhall impeach any marriage, but within 
the Levitical degrees ; the fartheſt of which is that between 


uncle and niece (f). By the ſame ſtatute all impediments, 


viſing from pre- contracts to other perſons, were aboliſhed 
and declared of none effect, unleſs they had been conſum- 
mated with bodily knowlege ; in which caſe the canon law 
holds ſuch contract to be a marriage de facto. But this 
branch of the ſtatute was repealed by ſtatute 2 & 3 Edw. 
VI. c. 23. How far the act of 26 Geo. II. c. 33. (which 
prohibits all ſuits in eccleſiaſtical courts to compel a mar- 
rage, in conſequence of any contract) may collaterally ex- 
tend to revive this clauſe of Henry VIIT's ſtatute, and abo- 
liſh the impediment of pre- contract, I leave to be conſi- 
dered by the canoniſes. 


THE other ſort of diſabilities are thoſe which are crea- 
ted, or at leaſt enforced, by the municipal laws. And, 
though ſome of them may be grounded on natural law, 
yet they are regarded by the laws of the land, not ſo much 
in the light of any moral offence, as on account of the civil 
mconveniences they draw after them. Theſe civil diſabili- 
ties make the contract void ab initio, and not merely voida- 
dle: not that they diſſolye a contract already formed, but 
| | | N 2 4 they 

fe) Salk. 548, | (f) Gilb, Reg. 158. 


=_ 
j 
i | 


polygamy being condemned bath by the law of the ney 
teſtament, and. the: policy of all , prudent ſtates, - eſpeciall 


| imbecility of judgment i in the parties contracting; ; a fortiq 
therefor ext ought to avoid this, the moſt important contract 


| matrimanium, it is a good marriage, whatever their age may 
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they zender theyparties, incapable of forming any contra 
at, all: they do not put aſunder thoſe who are joined toge 
tber, but they: previouſly hinder the junction. And, f 


any perſons ander theſe Legal incapacitios come togethe 
it is a ee ee a matrimonial, union. 


x. Tus Girl of theſe legal diſabilities: is aprior mar 
riage, or having another huſband or wife living in which 
caſe, beſides the penalties conſequent upon it as a felony 
the ſecond marriage is to all intents and purpoſes void (801 


in theſe northern elimates, And Juſtinian, even in the cli 


mate of, modern Turkey, is expreſs (h); that cc duos u 
of © £odemiilengpore. babere non Tan. 


2. Tas next Tegal diſability is want of age. This is 
ſufficient to avoid all other contracts, on account of the 


ef. any. Therefore if a boy under fourteen, o or a girl 
under twelve years of age, marries, this marriage is on. 
inchoate and imperfect ; and, when either of them comes 
to the age of conſent aforeſaid, they may diſagree and 
declare the marriage vad, without any divorce or ſentence 
in the ſpiritual court. This is founded on the civil law (i). 
But the canon law pays a greater regard to the conſtitution, 
than the age, of the parties (&) : for if they are habiles ad 


be. And in our law it is fo far a marriage, tlrat, if at the 
age of conſent they agree to continue together, they need 
not be married again (J). If the the huſband be of years of 
diſeretion, and the wife under twelve, when ſhe. comes tos 
years of diſcretion: he may diſagree, as, well ,as-ſhe may: N. 


| af in contracts the obligation muſt be mutual; both mul 


be bound, or neither: and ſo it is, vice verſa, when the 
wife is of years. of diſcretion, and the-huſband under (m). 


— — — — 


3. ANOTHER 
Gh Bro. br-rie. f. fer h. bi. l. (b) If 3.19. 6. 
fi) Leor, Conftir. 109. A (k) Decretal. 1 4. tit. * 75 z 


(1) Co. Ei. . (m) Ibid. 
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3. ANOTHER incapacity ariſes from want of conſent of 
rents or guardians. By the common-law, if the parties 
emſel ves were of the age of conſent, there wanted no other 
mcurrence to make the marriage valid: and this was 
reeable to the canon law. But, by ſeveral ſtatutes (n), 
nalties of 100. are laid on every clergyman who marries a- 
wple either without publication of: banns (which may give 
tice to parents or guardians): or without a licence, to ob- 
in which the conſent of parents or guardians muſt be 
worn to. And by the ſtatute 4 & 5; Ph. & M. c. 8. who- 
rer marries any woman child under the age of ſixteen 
ars, without conſent of parents or guardians, ſhall be ſub- 
to fine; or five: years impriſonment: and her eftate- du- 
ng. the huſband's life ſhall go to and be enjoyed by the next 
ir. The civil law: indeed required the conſent of the pa- 
nt or tutor at all ages; unlefs the children were emanci- 
ned, or out of the parents power (o): and, if ſuch con- 
nt from the father was wanting, the marriage was null, and 
e children illegitimate (p); but the conſent of the mother 
guardians; if unreaſonably withheld, might be redreſſed 
id ſupplied by the judge, or the preſident of the pro- 
nce (q): and if the father was non compos, a ſimilar reme- 
was given (r). Theſe proviſions are adopted and imitated 
ythe French and Hollanders, with this difference: that in 
rance the ſons cannot marry without conſent of parents till 


lirty years of age, nor the daughters till twenty- five (s): 3 


d in Holland, the fons are at their own diſpoſal at twenty- 


re, and the daughters at twenty (t). Thus hath ſtood, 


| thus at preſent ſtands, the law in other neighbouring 
untries. And it has lately been thought proper to intro- 


ace fomewhat of the ſame policy into our laws, by ſtatute 
Geo. IT. c. 33. whereby it is enacted, that all marriages 


gebrated by licence (for banns ſuppoſe notice) where either 


1 of 
(a) 6 & 7 Will. IH. c. 6. 7 & S W. III. c. 35. 10 Ann. c. 19. 
(a) Ff, 23. 2. 2, & 18. (r 
(a) Cod. 5. 4. 1, & 20. (r) Taft; 1. 10. 1. 


%% Domat. of dowries. F 2. Monte'q Sp. L. 23. 7. 
(t) Hinꝛius in If, l. 1. 1.40. | 5 
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ef the parties is under twenty-one, (not being a widow or 
widower, who are ſuppoſed emancipated) without the con- 
ſent of the father, or, if he be not living, of the mother or 
guardians, ſhall be abſolutely void. A like proviſion is made 
as in the civil law, where the mother or guardian is x0: 
compos, beyond ſea, or unreaſonably froward, 'to diſpenſe 
with ſuch conſent at the diſcretion of the lord chancellor: 
but no proviſion is made, in caſe the father ſhould labour un- 
der any mental or other incapacity. Much may be, and 
much has been, ſaid both for and againſt this innovation up. 
on our antient laws and conftitution. On the one hand, it 
prevents the clandeſtine marriages of minors, which are often 
a- terrible inconvenience to thoſe private families wherein 
they happen. On the other hand, reſtraints upon marriages, * 
eſpecially among the lower claſs, are evidently detrimental 
to the public, by hindering the encreaſe of people; and to 
religion and morality, by encouraging licentiouſneſs and de- 
hauchery among the:ſingle of beth ſexes ; and thereby de- 
ſtroying one end of ſociety and government, which is, 
concubitu trobibert vago. And of this laſt inconvenience thei 
Roman laws were ſo ſenſible, that at the ſame time that th:yM 
forbad marriage without the conſent of parents or guardians, 
they were leſs rigorous upon that very account with regard 
to other reſtraints : for, if a parent did not provide a huf. 
band for his daughter, by the time ſhe arrived at the age 0 
twenty five, and ſhe afterwards made a flip in her conduct, 
he was not allowed to diſinherit her upon that account; 
« quia non ſua culpa, ſed farentum, id commiſiſſe cogn!- 
4 citur (u). 


4. A rouge incapacity is want of reaſon; without a 
competent ſhare of which, as no other, ſo neither can the 
matrimonial contract, be valid (w). It was formerly adjudg- 
ed, that the iſſue of an idiot was legitimate, and conſequent- 
ly that his marriage was valid. A ſtrange determination 
ſince conſent is abſolutely requiſite to matrimony, and nei 
ther idiots nor lunatics are capable of conſenting ts any 


thing. And therefore the civil law Juogen much mw - 
1b yy 


(u) New, 115.4 21. () 1 Roll. Abr. 357. 
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fbly, when it made ſuch deprivations of reaſon a previous 
impediment though not a cauſe of divorce, if they hap- 
ned after marriage (x). And modern reſolutions have 
adhered to the reaſon of the civil law, by determining (y) 
that the marriage of a lunatic, not being in a lucid interval, 
was abſolutely void. But as it might be difficult to prove 
the exact ſtate of the party's mind at the actual celebration 
of the nuptials, upon this account (concurring with ſome 
private family (z) reaſons) the ſtatute x 5 Geo. II. c. 30. has 
rovided, that the marriage of lunatics and perſons under 
phrenzies (if found lunatics under a commiſſion, or com- 
mitted to the care of truſtees by any a& of parliament) 
before they are declared of ſound mind by the lord chancel- 
lor or the majority of ſuch truſtees, ſhall be totally void. 


LASTLY, the parties muſt not only be willing, and able 
to contract, but actually muſt contract themſelves in due 
form of law, to make it a good civil marriage. Any con- 


tract made er erba de fraeſenti, or in words of the preſent 


tenſe, and in caſe of cohabitation er verba de futuro alſo, 
between perſons able to contract, was before the late act 
deemed a valid marriage to many purpoſes; and the parties 
might be compelled in the ſpiritual courts to celebrate it 
in facie eccleſae. But theſe verbal contracts are now of 
no force, to compel a future marriage (a). Neither is any 
marriage at preſent valid, that is not celebrated. in ſome 
pariſh church or public chapel, unleſs by diſpenſation from 
the archbiſhop of Canterbury, It muſt alſo be preceded 
by publication of banns, or by licence from the ſpiritual 
judge. Many other formalities are hkewiſe oreſevibad by 
the act; the neglect of which, though penal, does not in- 
validate the marriage. It 1s held to be alſo eſſential to a 
marriage, that it be per formed by a perſon in orders (b); 
though the intervenuon of a prieft to ſolemnize this con- 
tract is merely atis ibi, and not j iris natural; aut di- 
dini: it being ſaid that pope Innocent the third was the 


* 4 | firſt 

fx) Bf. 44 0 6 8. & tit, 2.1. 4 : 
(i) Moiciton's cafe, cram Del gat. (2) See private 
acts 23 Ges. II. c. 6. 1 1) Stat, 26 Geo, Il. c. 33: 


* (04, Sb. 119 ( Moor, 170. 
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firſt who ordained the celebration of marriage in the 
church (d); before which it was totally a civil contract. 
And, in the times of the grand rebellion, all marriages 
were performed by the juſtices of the peace; and theſe 
marriages were declared valid, without any freſh ſolemni- 
zation, by ſtatute 12 Car. IT. c. 33. But, as the law now 
ſtands, we may upon the whole collect, that no marriage by 
the temporal law is ipſe fag void, that is celebrated by a 
perſon: in orders, in a pariſh chiurch or public chapet. 
(or elſewherez by ſpecial diſpenfation) -in purſuance of 
banns or a licence, between ſingle perſons, —confent- 
ing, of ſound mind} — and cf” the age of twenty 
one years ;—or of the age of fburteen in males and 
twelve in fmales, with conſent of parents or guardians, 
or without it, in caſe of widowhood, And no marriage is 
woidapte by the eccleſtaſtical law, after the death of either 
of the parties; not during their lives, unleſs for the cano- 
nical impediments of pre-. contract, if that indeed ſtill. ex- 
ifts.; of conſanguinity ; ; and. of affinity, or corporal imbe- 
dlity, ſubſiſting previous to the marriage. 


IT. IAu next to conſider the manner in which marriages 
may be diſſolved ; and this is either by death, or divorce. 
There are two kinds of divorce, the one total, the other 
partial; the one @ vinculo matrimonii, the other merely a 
menſa et tboro. The total divorce, a vinculo matrimonii, 
mult be for ſome of the canonical cauſes of impediment. be- 
fore-mentioned ; and thoſe exiſting before the marriage, as 
is always the caſe in conſanguinity ; not ſupervenient, or 
anſing afterwards, as may be the caſe in affinity or corpo- 
ral imbecility. For in caſes of total divorce, the marriage 
is. declared null, as having been abſolutely unlawful a6, 
initio; and the parties are therefore ſeparated pro ſalute 
animarum; tor which reaſon, as was before oblerved, no 
divorce can be obtained, but during the life of the parties. 
The iſſue of ſuch marriage, as is thus entirely diſſolved, 


are baſtards (d). 


DIvORCE @ nenſa et thoro is when the marriage is juſt 
and lawful ab initio, and therefore the law is tender of diſ- 
ſolving. 


(d) Co. Litt. 235. 
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ſolving it; but, for ſome ſupervenient cauſe, it becomes im- 
proper or impoſſible for the parties to live together, as in 
the caſe of intolerable ill temper, or adultery, in either of 
the parties. For the canon law, which the common law 
follows in this caſe, deems ſo highly and with ſuch myſte- 
r10us reverence of the nuptial tie, that it will not allow-it 
to be unlooſed for any. cauſe whatſoever, . that ariſes after 
the union is made. And this is ſaid to be built on the di- 
vine- revealed law ; though that expreſsly aſſigns inconti- 
nence as a cauſe, and indeed the only cauſe, why a man. 
may put away his wife and marry another (e). The civil. 
law, which is partly of pagan original, allows. many cauſes 
of abſolute divorce ; and ſome of them pretty ſevere ones: 
(as if a wife goes to-the theatre or the public games, with- 
out the knowlege and conſent of the huſband) (f) but a- 
mong them adultery is the principal, and with reaſon nam 
ed che firſt (g). But with us in England adultery, is only 
a cauſe of ſeparation from bed and board (h): for which 
the beſt reaſon that can be given, is, that if divorces were 
allowed to depend upon a matter within the power of either 
the parties, they would probably be extremely frequent. 
as was the caſe when divorces were allowed for canonical- 
diſabilities, on the mere confeſſion of the parties (i), which - 
is now prohibited by the canons (K). However, divorces. 
a- winculg, matrimonii, for adultery, have of. late auen 
deen frequently granted by a0 of perliament. far Ae 


be N aſe of divorce, a 9 et thoro, the law allows limo 
ny, to the wife ; which 1 Is that allowance, which i is made to- 
a woman. for her ſapport out of the hyſband's. eſtate; being 
ſettled, at the diſcretion ef the eccleſiaſtical judge, on con- 
ſderation of all the circumſtances of the caſe. This is ſome- . 
times called her Avers; for which, if he refuſes payment, f 
chere! is (beſides the ordinary procels of excommunication) a 
writ at, common law de eſtoveriis habendis, in order to.re- 
cover-it (1. Iris generally proportioned to the rank and 


* quality 


(e) Matt. xix. 9. (f) New, 117; (g) Cod. S. 17. 8. 
(h) Moor. 683. 5 (i) 2 Mod. 5145 
(Can. 1603. c. 105. (1) 1 Lev. 6 
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quality of the parties. But in caſe of elopement, and 
living with an adulterer, the law allows her no alimony (m). 


III. Havins thus ſhewn how marriages may be made, 
or diſſolved, I come now, laſtly, to ſpeak of the legal con- 
ſequences of ſuch making, or diſſolution. 


By marriage, the huſband and wife are one in perſon in 
Jaw (n): that is, the very being or legal exiſtence of the 
woman 2s ſuſpended during the marriage, or at leaſt is in- 
corporated and conſolidated into that of the huſband : under 
whoſe wing, protection, and cover, ſhe performs every 
thing; and is therefore called in our law-french a feme- 
covert, foemina viro co-operta; is ſaid to be covert-baron, 
or under the protection and influence of her huſband, her 
baren, or lord ; and her condition during her marr iage is 
called her coverture. Upon this principle, of an union of 
_ perſon in huſband and wife, depend almoſt all the legal 
rights, duties, and diſabilities, that either of them acquire 
by the marriage. I ſpeak not at preſent of the rights of pro- 
perty, but of ſuch 'as are merely perſonal. For this reaſon, 
man cannot grant any thing to his wife, or enter into co- 
venant with her (o): for the grant would be to ſuppoſe 
her ſeparate exiſtence; and to covenant with her, would 
be only to covenant with himſelf ; and therefore it is alſo 
generally true, that all compacts mage between huſband and 
wife, when ſingle, are voided by the intermarriage (p). A 
woman indeed may be attorney for her huſband (q), for 
that implies no ſeparation from, but i is rather 2 repreſenta- 
tion of, her lord. And a huſband may alſo bequeath any 
thing to his wife by will; for that cannot take effect till 
the coverture is determined by his death (r). The huſband 
is bound to provide his wife with neceſſaries by law, as 
much as himſelf: and if ſhe contracts debts for them, he 
he is obliged to pay them (8) 3 but, for any thing beſides 
necefſaries, he i is not chargeable (t). Alſo if a wife elopes, 


and 
(m) Cowel, tit. Alimony. (n) Co, Litt. 112. 
(o) 18d. (p) Cro. Car. 581. 
(J) F. N B. 27. | (r) Co. Litt. 112. 


{3) Salk, 118, (t) 1 Sid. 220, 


Cn. 15. of PRRSO8S. 443 


d and lives with another man, the huſband is not chargeable 
even for neceſſaries (u); at leaſt if the perſon, who fur- 
niſhes them, is ſufficiently apprized of her elopement (w). 
If the wife be indebted before marriage, the huſband is 
bound afterwards to pay the debt; for he has adopted her 
and her circumſtances together (x). If the wife be in- 
jured in her perſon or her property, ſhe can bring no action 
tor redreſs without her huſband's concurrence, and in his 
name, as well as her own(y) : neither can ſhe be ſued, 
without making the huſband a defendant (z). There is 
indeed one cale where the wife ſhall ſue and be ſued as a 
2 teme ſole, viz. where the huſband has abjured the realm, 
or is baniſhed (a): for then he is dead in law; and, the 
, huſband being thus diſabled to ſue for or defend the wife, 
| it would be moſt unreaſonable if ſhe had no remedy, or 
could make no defence at all. In criminal proſecutions, it 
is true, the wife may be indicted and puniſhed ſeparate- 
p 


ww 


ly (b); for the union is only a civil union. But, in trials 
of any ſort, they are not allowed to be evidence for, or a- 
gainſt, each other (c) : partly becauſe it is.impoſſible their 
„ teſtimony ſhould be indifferent; but principally becauſe of 
the union of perſon : and therefore, if they were admitted 


> to be witneſſes fer each other, they would contradi& one 
| maxim of law, © zemo in fropria cauſa teſtis eſſe de- 
> & bet;” and if againft each other, they would contradict 
[ another maxim, “nemo tenetur ſeiſſum accuſare.” But, 
; | where the offence is directly againſt the perſon of the wife, 
: this rule has been uſually diſpenſed with (d) : and there- 

| fore, by ſtatute 3 Hen. VII. c. 2. in caſe a woman be for- 
cibly taken away, and married, ſhe may be a witneſs againſt 


| ſuch her huſband, in order to convict him of felony For 
| in this caſe ſhe can with no propriety be reckoned his wife; 
| beeaule a main ingredient, her conſent, was wanting to the 
contract: and alto there is another maxnn of law, that no 
man ſhall take adyantage of his own wrong ; which the 
| | raviſher 
) | 
| a) St-3, 647. (w) 1 Lev. 5. > 
8 3 Mod. 186. (y) Salk. 113. 1 Roll. Abr. 347. 
(2) 1 Leon. 312. This was alſo the practice in the couits of 
- Athens, (Pott. Antiqu. b. 1. c. 21) (3) Co. Litt. 133. 
(b) 1 Hawk. P. C. 3. (c) 2 Hauk. P. C. 431. 
(4) State trials, vol 1. Loid Audley's caſe. Stra. 633. 
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xaviſher- here would da, if by forcibly marrying a woman, 
he could prevent her from being a witneſs, Who is per- 
haps the only witneſs, to that very fact. 


I the civil law the huſband. and the wife are conſidered. 
as two diftin& perſons; and may have ſeparate eſtates, 
contracts, debts, and injuries (e): and therefore, in our ec- 
oleſiaſtical courts, a woman man. ſue and be ſued without 


ber huſband G. 


Bur, 81 our law in general conſiders man and. 
wife as one perſon, yet there are ſome inſtances in which 
ſhe is ſeparately conſidered; as: inferior to him, and acting 
hy his compulſion. And therefore all deeds executed, and 
acts done by her, during her coverture, are void; except 
it be a fine, or the like matter of record, in which caſe 
ſbe muſt be ſolely, and ſecretly examined, to, learn, if her 
act be voluntary (g). She cannot by will deviſe lands to 
her huſpand, unleſs under ſpecial cireumſtances; for at the 
time of making it ſhe is ſuppoſed: to be, under his coerci- 
an (h). And in ſome felonies, and other inferior crimes, 

eommitted by her, through: conſtraint of her huſband, the 
Ala excuſes. her (i) + but this extends not to treaſon. or 
nr. 


TEE huſpand alſo. (by the old . give his wife 
moderate correction (k). For, as he is to anſwer for: her 
miſbehaviour, the law thought it reaſonable to entruſt him 
with this power of reſtraining her, by domeſtic chaſtiſe- 
ment, in tlie ſame moderation that a man is allowed to cor- 
rect his ſervants or children; for whom the maſter or pa- 
rent is alſo liable in ſome caſes to anſwer. But this power 
of correction was confined:within reaſonable bounds (1), and 
the huſband was prohibited from uſrag any. violence to his 
wife, aliter quam ad vi rum, ex cauſmregiminis et caſtiga- 
Lines uxc ri 5 ſuae, licite et rat*ionabil;ter fertiaet (m). The 


civil 
(e) Cd. 4. 12. . ; (f) 2 Roll. Abr. 298; 
(g) Litt. §. 669 670 (h) Co. Litt. 112. 
(9 1 Hawk. P. C. 2. (k&) IAA. 130. 


(% Meor. 874. (en), v M. B. fe. 


. 
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civil law gave the huſband the ſame, or a larger authority 
over his wife : allowing him, for ſome miſdemeſnors, Ha 
gellis et fuſtibus acriter verberare uxorem ; for others, on- 
ly modicam caſtigationem adbibere (n). But, with us, in 
the politer reign of Charles the ſecond, this power of cor- 
rection began to be doubted (o): and a wife may now 
have ſecurity of the peace againſt her huſband (p); or, in 
return, a huſband againſt his wife (q). Yet the lower 
rank of people, who were always fond of the old common 
law, ſtill claim and exert their antient privilege : and the 
courts of law will ftill permit a huſband to reſtrain a wife 


of her liberty, in caſe of any groſs miſbehaviour (r). 


THESE are the chief legal effects of marriage, during 
the coverture; upon which we may obſerve, that even the 
diſabilities, which the wife lies under, are for the moſt part. 
intended for her protection and benefit. So great a favour- 
ite is: the female ſex of the laws of England. 


(n) Nov. 117. c. 14. E Van Lheeuwen 7 loc. 


(„% Sid. 113. 3 Keb. 433 (p) 2. Lev. 128. 
(4) Stra. 1207. - (r) Stra. 478. 878. 
CAA 
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CHAPTER THE SIXTEENTH. 


Or PARENT AND CHILD: 


HE next, and the moſt univerſal relation in nature, 
is immediately derived from the preceding, being 
that between parent and child. 


CHILDREN are of two ſorts ; legitimate, and ſpurious, 
vr baſtards : each of which we ſhall conſider in their order; 
and firſt of legitimate children. 


I. A LEGITIMATE child is he that is born in lawful 
wedlock, or within a competent time afterwards. © Pater 
« e quem nuptiae demonſtrant, is the rule of the civil 
Jaw (a); and this holds with the civilians, whether the 
nuptials happen before, or after, the birth of the child. 
With us in England the rule 1s narrowed, for the nuptials 
muſt be precedent to the birth; of which more will be 
ſud when we come to conſider the caſe of baſtardy. At 
preſent let us enquire into, 1. The legal duties of parents 
to their legitimate children. 2. Their power over them, 
3- The duties of children to their parents, 


1. AND, firſt, the duties of parents to legitimate chil- 
dren: which principally conſiſt in three particulars ; their 
maintenance, their protection, and their education. 


Tur 
(33 H. 2. 4. 5. 


Wy 
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THE duty of parents to provide for the Maintenance of 
their children is a principle of natural law; an obligation, 
ſays Puffendorf (b), laid on them not only by nature herſelf, 


but by their own proper act, in bringing them into the 


world : for they would be in the higheſt manner injurious 
to their iſſue, if they only gave the children life, that they 
might afterwards ſee them periſh. By begetting them there- 
fore, they have entered into a voluntary obligation, to en- 
deavour, as far as in them lies, that the life which they 
have beſtowed ſhall be ſupported and preſerved. And thus 
the children will have a perfect right of receiving mainte- 
nance from their parents. And the preſident Monteſquieu 
(e) has a very juſt obſervation upon this head: that the eſta- 
bliſhment of marriage in all civilized ſtates is built on this 
natural obligation of the father to provide for his children; 
for that aſcertains and makes known the perſon who is 
bound to fulfil this obligation: whereas, in promiſcuous 
and illicit conjunctions, the father is unknown; and the 
mother ſinds a thouſand obſtacles in her way bb e re- 
morſe, the conſtraint of her ſex, and the rigor of laws ;z— 
that ſtifle her inclinations to perform this duty: and be- 
ſides, ſhe generally wants ability. | 


THE municipal laws of all well-regulated ſtates have 
taken care to enforce this duty: though Providence has 


done it more effectually than any laws, by implanting in | 


the breaſt of every parent that natural poppy, or inſuperable 
degree of affection, which not even the deformity of per- 
ſon or mind, not even the wickedneſs, ingratitude, and re- 
bellion of children, can totally 3 or extinguiſh. 


THE civil law (d) obliges the parent to 3 main 
tenance for his child; and, if he refuſes, judex de ea re 
© cogu ſocet Nay, it carries this matter ſo far, that it 
will not ſuffer a parent at his death totally to diſinherit his 
child, without expreſsly giving his reaſon for ſo doing; 


OI 


(0) L. of N. I. 4. c. 11, (e) Sp. L. b 23. c. 2. 
(d, FF 25. 3. 5. 
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and there are fourteen ſuch reaſons reckoned up (e), which 
may juſtify ſuch diſinheriſon. If the parent alleged no rea- 
ſon, or a bad, or falſe one, the child may ſet the will aſide, 
tanguam teftamentum. in9gicioſum, a teſtament contrary to 
the natural duty of the parent. And it is remarkable un- 
der what colour the children were to move for relief in 
ſuch a caſe: by ſuggeſting that the parent had loſt the uſe 
of his reaſon, when he made the 7nofficious teſtament. And 
this, as Puffendorf obſerves (f), was not to bring into diſ- 
pute the teſtators power of diſinheriting his own offspring; 
but to examine the motives upon which he did it: and, if 
they were found defective in reaſon, then to ſet them aſide. 
But perhaps this 1s going rather too far : every man has, 
or ought to have, by the laws of ſociety, a power over his 
own property: and, as Grotius very well diſtinguiſhes (g), 
natural right obliges to give a neceſſary maintenance to 
children; but what is more than that they have no other 
right to, than as it is given them by the favour of their 
parents, or the poſitive conſtitutions of the municipal law. 


LET us next ſee what proviſi on our own laws have 
made for this natural duty. It is a principle of law (h), 
that there 1s arr obligation on every man to provide for thoſe 

deſcended from his loins: and the manner in which this ob- 
ligation ſhall be performed, is thus pointed out (i). The 
father, and mother, grandfather, and grandmother | of poor 
impotent perſons ſhall maintain them at their own charges, 
if of ſufficient ability, according as the quarter ſeſſions ſhall 
direct: and (k) if a parent runs away, and leaves his chil- 
dren, the churchwardens and overſeers of the pariſh ſhall 
ſeiſe his rents, goods, and chattels, and diſpoſe of them to- 
wards their relief. By the interpretations which the courts 
of lavy have made upon theſe ſtatutes, if a mother or grand- 
mother marries again, and was before ſuch ſecond marriage 
of n O'S, to KELP the child, the hoſband ſhall be 
Wigs 


*%, 
- 


(e) Nov. 118. (6 / 4. 11. 5 7. 
847. & þ J. 2.6, % 7-3:  (b) Ray goo 
(1) Stats 43 Elizs c. 2. (k) Stat. 5 Geo. I. c. 8. 
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charged to maintain it (J); for this being a debt of hers, 
when fingle, ſhall like others extend to charge the huſband. 
But at her death, the relation being diſſolved, the huſband 
is under no farther obligation. 


No perſon is bound to provide a maintenance for his 
iſſue, unleſs where the children are impotent and unable to 
work, either thraugh infancy, diſeaſe, or accident ; and 
then is only obliged to find them with neceſſaries, the penalty 
on refuſal being no more than 205. a. month. For the 
policy of our laws, Whieh are ever watchful to promote 
induſtry, did not mean to compel a father to maintain his 
ide and lazy children in caſe and indolence : but thought it 


' unjuſt to oblige the parent, againſt his will, to provide 


them with ſuperfluities, and other indulgences of fortune; 
imagining they might truſt to the impulſe of natere, if the 
children were deſerving of ſuch favours. Yet, as nothing 
is-ſo-apt to ſtifle: the calls of nature as religious-bigotry, it 
is enacted (m), that if any popiſh parent ſhall refuſe to 
allow his proteſtant child a fitting maintenance, with a view 
to compel him to change his religion, the lord chancellor 
ſhall by order of court conſtrain him to do what is juſt and 
reaſonable. But this did not extend to perſons of another 
religion, of no leſs. bitterneſs and bigotry than the popith : 
and therefore in the very next year we find an inſtance of a 
jew of immenſe riches, whoſe only daughter having em- 
braced chriſtianity, he turned her out of doors; and on her 
application for relief, it was held ſhe was entitled to 
none (n). But this gave occaſion (0) to another ſtatute (p), 
which ordains, that if jewiſh parents refuſe to allow their 
proteſtant children a fitting maintenance, ſuitable to the 
fortune of the parent, the lord chancellor on complaint may. 
make ſuch order therein as he ſhall ſee proper. 


Ou law has made no proviſion to prevent the diſinherit- 
ing of children by will: leaving every man's property in. 
his 


(i) Styles. 233. 2 Bu'ſtr, 346. (m) Stat. 11 & 12 W. III. C: 4. 
(n) Lord Raym. 699. 
(o) Com. Journ. 18 Feb. 12 Mat. 1701. 
(p) 1 Ann. (t. 1. c. 30. 
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his own diſpoſal, upon a piinciple of liberty in this, as well 
as every other, action: though perhaps it had not been 
amiſs, if the parent had been bound to leave them at the 
leaſt a neceſſary ſubſiſtence. By the cuſtom of London 
indeed, (which was formerly univerſal throughout the king- 
dom) the children of freemen are entitled to one-third of 
their father's effects, to be equally divided among them; 
of which he cannot deprive them. And, among perſons 
of any rank or fortune, a competence is generally provided 
for younger children, and the bulk of the eſtate ſettled upon 
the eldeſt, by the marriage- articles. Heirs alſo, and children, 
are favourites of our courts of juſtice, and. cannot be diſ- 
inherited by any dubious or ambiguous words; there being 
required the utmoſt certainty of the teſtator's intentions 
to take away the right of an heir (d). 


FROM the duty of maintenance we may eaſily paſs to 
tat of proztedion z which is alſo a natural duty, but rather 
2rmitted than enjoined by any municipal laws : nature, in 
this reſpect, working fo ſtrongly as to need rather a check 
tian a ſpur. A parent may, by our laws, maintain and 
uphold his children in their lawiuits, without being guilty 
of the legal crime of maintaining quarrels (r). A parent 
may alſo juſtify an aſſault and battery in defence of the 
perſons of his children (s): nay, where a man's ſon was 
beaten by another boy, and the father went near a mile to 
find him, and there revenged his ſon's quarrel by beating 
the other boy, of which beating he afterwards unfortunately 
died; it was not held to be murder, but manſlaughter mere- 
ly (t). Such indulgence does the law ſhew to the frailty of 
human nature, and the workings of parental affection. 


THE laſt duty of parents to their children is that of 
giving them an education ſuitable to their ſtation in life: 4 
duty pointed out by reaſon, and of far the greateſt import- 
ance of any. For as Puffendorf very well obſerves (u), 


it is not eaſy to imagine or allow, that a parent has confer- 
red 


(q) 1 Lev. 130. (r) 2 Inſt, 564. 
(s) 1 Hawk. P. C. 131. 

{t) Cro. Jac. 296. 1 Hawk. P. C. 83, 

lu) L. of N. b. 6 c. 1. f. 12. 
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red any conſiderable benefit upon his child, by bringing him 
into the world ; if he afterwards entirely negle&s his 
culture and l and ſuffers him to grow up like a 

mere beaſt, to lead a life uſeleſs to others, and ſhameful to 
himſelf. Vet the municipal laws of moſt countries ſeem to 
be defective in this point, by not conſtraining the parent to 
beſtow a proper education upon his children. Perhaps they 
thought it puniſhment enough to leave the parent, who ne- 
glects the inſtruftion of his family, to labour under thoſe 
griefs and inconveniences, which his family, ſo uninſtructed 
will be ſure to bring upon him. Our laws, though their 
defeRs in this particular cannot be denied, have.in one in- 
ſtance made a wiſe proviſion for breeding up the riſing gene- 
ration: ſince the poor and laborious part of the community, 
when paſt the age of nurture, are taken out of the hands 
of their parents, by the ſtatutes for apprenticing poor 
children (w): and are placed out by the public in ſuch a 
manner, as may render their abilities, in their ſeveral ſtati- 
ons, of the greateſt advantage to the commonwealth. The 
rich indeed are left at their own option, whether they will 
breed up their children to be ornaments or diſgraces to their 
family, Yet in one caſe, that of religion, they are under 
peculiar reftriftions : for (x) it is provided, that if any 
perſon ſends any child under his government beyond the 
ſeas, either to prevent its good education in England, or in 
order toenter into or reſide in any popiſh college, or to be in- 
ſtructed, perſuaded, or ſtrengthened in the popith religion 
in ſuch caſe, beſides the diſabilities incurred by the child ſo 
ſent, the parent or perſon ſending ſhall forfeit 100 J. which 
(y) ſhall go to the ſole ule ind benefit of him that ſhall 
diſcover the offence. And (z) if any parent, or other, ſhall 
ſend or convey any perſon beyond ſea, to enter into, or be 
refident in, or trained up in, any priory, abbey, nunnery, 
popiſn univerſity, college, or ſchool, or houſe of jeſuits, or 
prieſts, or in any private popiſh family, in order to be in- 
ſtructed, perſuaded, or confirmed in the popiſh religion 3 j 
or ſhall contribute any thing towards their maintenance 
when 


tw) See pag. 426. (x) Stat. t Jac. 1 4. & 43 Jac Fe 8 
Ty) Stat. in & 12 W. III. c. 4. (2) Stat. 3 Car. I. ©. . 
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when abroad by any pretext wuatever, the perſon both ſend- 
ing auc ſent ſlrall be diſabled to ſue in law: or equity, or to 
be executor or adminiſtrator to any perſon, or to enjoy any 
legacy or deed: of gift, or to bear any office in the realm, 
and ſhall forfeit all his goods and chattels, and likewiſe all 
his real eſtate for life. 


2. TUE foxer of parents over their children 3 is derived 
from the former conſideration, their duty : this authority | 
being given them, partly to enable the parent more effec- 
tually to perform his duty, and-partly as a recompenſe for 
his care and trouble in the faithful diſcharge of it. And 
upon this ſcore the municipal laws af ſome nations have 
given a much larger authority to the parents, than others. 
The antient Roman laws gave the father a power of life 
and death over his eluldren, ; upon this: principle, that he 
who gave had.alſo the power of taking away (a). But 
the rigor of thefe Jaws was ſoftened by ſubſequent conſti- 
tutions ; ſo that (b) we find a father baniſhed by the-empe- 
ror Hadrian for killing his ſon, though he had committed 
a. very heinous: crime, upon this maxim, that © patria f0- 
« teflas in pietate debet, non in atrocitate, co ſiſtere. But 
full they maintained to the laſt a very large and abſolute 
authority : for a ſon could not acquire any. property of his 
own during the life of his father; but all his acquiſitions 
belonged to the father, or at: ; leaſt the profits of them for 
his life (c). 


THE power of a parent by our Engliſh laws is much 
more moderate; but ſtiH ſufficient to keep the child in order 
and obedience. He may lawfully correct his child, being 
under age, in reaſonable manner (d) ; for this is for the 
benefit of his education. The conſent or concurrence of 
the parent to the marriage of his child under age, was, alſo 
directed by our antient law to be obtained: but now it is 
abſolutely neceſſary; for without it the contract is void (e). 
And this alſo is another means, which the law has put into 
the parent's hands, in order the better to diſcharge his duty; 

firſt, 


(a) Ff. 28. 20 tr. Cad. 8. 47. 10. (b) . 48. 9. 8 
(e) Inft. 2. 9. 1. (4) 1 Hawk, P. C. 130. 
6e) Stat. 26 * . c. 33. 
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firſt, of protecting his children from the ſnares of artful 
and deſigning. perſons; and, next, of ſettling them pro- 
perly in life, by preventing the ill conſequences of too early 
and precipitate marriages. A father has: no other power 
over his ſon's tate, than as his truſtee or guardian; for, 
though he may receive the proſits during the child's mino- 
rity, yet he muſt account for them when he comes cf 
age. He may indeed have the benefit of his children's 
labour while they live with him, and are maintained by him: 
but this is no more than he is entitled to from his appren- 
tices or ſervants. The legal power of a father (for a mo- 
ther, as ſuch, is entitled to no power, but only to reverence 
and reſpect) the power of a father, I ſay, over the perſons 
of his children ceaſes at the age of twenty-one : for they 
are then enfranchiſed by arriving at years of diſcretion, or 
that point which the dawshas eſtabliſhed (as fome muſt ne- 
ceſſarily be eſtabliſhed) when the empire of the father, or 
other guardian, gives place to the empire of Treaſon. Vet, 
till that age arrives, this empire of the father continues even 
after his death; for he may by his will appoint a- guardian 

40 his children. He may alſo delegate part of his parental 
authority, during his life, to the tutor or fchoolmaſter of 
nis child; who is then fu loco parentis, and has ſuch a por- 
tion of the power of the parent committed to his charge, 
Viz. that of reſtraint and correction, as may be neceſſary 
to anſwer the purpoſes for which he is employed. 


3. The duties of children to their par ents <> from, a 
principle of natural juſtice and retribution. For to-thoſe, 
who gave-us exiſtence, we naturally owe ſubjection and obe- 

dience during our minority, and honour and reverence ever 
after: they, who protected the weakneſs of our infancy, 
are entitled to our protection in the infirmity of their age: 
they, who by ſuſtenance and education have enabled thei: 
offspritig to prolper, , ought in return to he ſupported by that 


offspring, in caſe they ſtand in need of aſſiſtanee. Upon 


this principle proceed all the duties of children to their 


parents, which are enjoined by poſitive laws. And the 
| Athenian 
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Athenian laws (f) carried this principle into practice with a 
ſcrupulous kind of nicety : obliging all children to provide 
for their father, when fallen into poverty ; with an excep- 
tion to ſpurious children, to thoſe whoſe chaſtity had been 
proſtituted by conſent of the father, and to thoſe whom he 
had not put in any way of gaining a livelyhood. The le- 
giſlature, ſays baron Monteſquieu (g), conſidered, that in 
the firſt caſe the father, being-uncertain, had rendered the 
natural obligation precarious ; that, in the ſecond caſe, he 
had ſullied the life he had given, and done his children the 
greateſt of injuries, in depriving them of .their reputation ; 
and that, in the third caſe, he had rendered their life (fo 
far as in him lay) an inſupportable burthen, by furniſhing 
them with no means of ſubſiſtence, | 


OuR laws agree with thoſe of Athens with regard to 


the firſt only of theſe particulars, the caſe of ſpurious iſſue. 


In the other caſes the law does not hold the, tie of nature 
to be diſſolved by any miſbehaviour of the parent; and 
therefore a child is equally juſtifiable in defending the per- 
ſon, or maintaining the cauſe or ſuit, of a bad parent, as 
a good one; and is equally compellable (h), if of ſufficient 
ability, to maintain and provide for a wicked and unnatural 
progenitor, as for one who has fhewn the greateſt tenderneſs 


and parental piety. 


IT. WE are next to conſider the caſe of illegitimate chil- 
dren, or baſtards ; with regard to whom let us enquire, 2. 
Who are baſtards. 2. The legal duties of the parents to- 
wards a baſtard child. 3. The rights and incapacities at- 
* ſuch baſtard children. 


1. Who are baſtards. A baſtard, by our Engliſh laws, 
is one that is not only begotten, but born, out of lawful 
matrimony, The civil and canon Jaws do not allow a child 
to remain a baſtard, if the parents afterwards i intermarry(1): 
and herein they differ moſt materially from our law ; which, 


though not ſo ſtrict as to require that the child mall be 
begotten 


(iy Potter's Antiqu. b. 4. e. 16. (8) 3p. e., 8. 
(h) Stat. 43 liz. c. 2. 0 Int. 1. 10. 13. Decret, J. 4. f. 
7 „ 2. 
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begotten, yet makes it an indiſpenſable condition that it ſhall 
be born, after lawful wedlock. And the reaſon of our Eng- 
liſh law is ſurely much ſuperior to that of the Roman, if 
we conſider the principal end and deſign of eſtabliſhing the 
contract of marriage, taken in a civil light; abſtratedly 
from any religious view, which has nothing to do with the 
legitimacy or illegitimacy of the children. The main end 
and deſign of marriage therefore being to aſcertain and fix 
upon ſome certain perſon, to whom the care, the protecti- 
on, the maintenance, and the education of the children 
ſhould belong; this end is undoubtedly better anſwered by | 
legitimating all iſſue born after wedlock, than by legitimat- 
ing all iſſue of the ſame parties, even born before wedlock, 
ſo as wedlock afterwards enſues : 1. Becauſe of the very 
great uncertainty there will generally be, in the proof that 
the iſſue was really begotten by the ſame man; whereas, 
by confining the proof to the birth, and not to the beget- 
ting, our law has rendered it perfectly certain, what child 
is legitimate, and who is to take care of the child. 2, Be- 
eauſe by the Roman law a child may be continued a baſ- 
tard, or made legitimate, at the option of the father and 
mother, by a marriage ex poſt facto; thereby opening a 
door to many frauds and partialities, which by our law are 
prevented. 3. Becauſe by thoſe laws a man may remain a 
baſtard till forty years of age, and then become legitimate, 
by the ſubſequent marriage of his parents; whereby the 
main end of marriage, the protection of infants, is totally 
fruſtrated. 4. Becaule this rule of the Roman law admits 
of no limitations as to the time, or number, of baſtards ſo 
to be legitimated; but a dozen of them may, twenty years 
after their birth, by the ſubſequent marriage of their pa- 
rents, be admitted to all the privileges of legitimate chi}- 
dren. This is plainly a great diſcouragement to the ma- 
trimonial ſtate; to which one main inducement is uſually 
not only the deſire of having children, but alſo the defire of 

procreating lawful heirs. Whereas our conſtitutions guard 


againſt this indecency, and at the ſame time give ſufficient 


allowance to the frailties of human nature. For, if a child 


be begotten while the parents are fingle, and they wall en- 
deavour 


nature it might have been the child of either huſband; in 
i | this 


126 3. (1) Cro. Jac. 541. (m) Stiern 


456 The RIGHTS | Book 1. 


deavour to make an early reparation for the offence, by 
marrying within a few months after, our law is ſo indul. 
gent as not to baſtardize the child, if it be born, though 
not begotten, in lau ful wedlock : for this is an incident 
that can happen but once; ſince all future children will be 
begotten, as well as born, within the rules of honour and 
civil ſociety. Upon reaſons ſike theſe we may ſuppoſe the 
peers to have acted at the parliament of Merton, when they 
refuſed to enact that children born before marriage ſhould 


be eſteemed legitimate (k). 


From what has been ſaid it appears, that all children 
born before matrimony are baſtards by our law: and ſo it 
is of all children born ſo long after the death of the huſband, 
that, by the uſual courſe of geſtation, they could not be 
begotten by him. But, this being a matter of ſome uncer- 
tainty, the law is not exact as to a few days (1). And this 


gives occaſion to a proceedmg at common law, where a 


widow is ſuſpeòted to feign herſelf with child, in order to 


produce a ſuppoſititious heir to the eſtate: an attempt 


which the rigor of the Gothic conſtitutions eſteemed equi- 
'valent 'to the moſt atrocious theft, and therefore puniſhed 


with death (m). In this caſe with us the heir preſumptive 


may have a writ.de wentre inſ}iciendo, to examine whether 
the be with child, or- not (n); and, if ſhe be, to keep her 
under proper reſtraint, till delivered; which is entirely 
conformable to the practice of the civil law (o): but, if 
the widow be upon due examination found not pregnant, 
the preſumptive heir ſhall be admitted to the inheritance, 
though liable to loſe it again, on the birth of a child within 


Forty weeks from the death of the huſband (p). But if a 


man dies, and his widow ſoon after marries again, and a 
child is born within ſuch a tune, as that by the courſe of 


tk) Regamerunt omnes ep iſct pi mag nates, ut conſiuti rent; quod nati 


ante matrimonium efert legitimi, fiut illi gui nat i ſunt pa matrim'- 


nium, quia eccl-fix tales habet pro legitim's. Et amres comitis et ba- 


rew's una voce reſponcerunt, qu- d nclunt liges Angliae mutare, qua? 


"burnſque ufitata* ſunt et + pprobatae, Stat. 20 Hen. III. c. 9. See 


the introduction to the great charter, edit. Oxon, 1759- . ſub ann 
wok de jar? 


Got bor. J. 3. c. 5. (n) Co. Litt. 8. Bract. J. 2. c. 32. 
(o) Ff. 25. tit. 4. per tt. (p) Britton. c. 66. pag. 166. 
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this caſe he is ſaid to be more than ordinarily legitimate; 
for he may when he arrives to years of diſcretion, ehooſe 
which of the fathers he pleaſes (q). To prevent this, 
among other inconveniences, the civil law ordained that 
no widow ſhould marry i»fra annum luctus (r); a rule 
which obtained fo early as the reign of Auguſtus (s), if 
not of -Romulus : and the ſame conſtitution was probably 


handed down to our early anceſtors from the Romans, dur- 


ing the Saxon and Daniſh governments. 


As baſtards may be born before the coverture or mar- 
riage ſtate is begun, or after it is determined, ſo alſs 
children born during wedlock may in ſome circum- 
ſtances be baſtards. As if the huſband be out of the 
kingdom of England (or, as the law ſomewhat looſe- 
ly phraſes it, extra guatuor maria) for above nine 
months, ſo that no acceſs to his wife can be preſumed, her 
Iſſue during that period ſhall be baſtard (v). But, generally 
during the coverture acceſs of the huſband fhall be pre- 
ſumed, unleſs the contrary can be ſhewn (u) ; which is 
ſuch a negative as can only be proved by ſhewing him to 
be elſewhere : for the general rule is, praeſumitur pro legiti- 
matione (w). Ina divorce @ menſa et thoro, if the wife 


breeds children, they are baſtards ; for the law will pre- 


ſume the huſband and wife conformable to the ſentence of 
ſeparation, unleſs acceſs be proved: but, in a voluntary ſe- 


paration by agreement, the law wil: ſuppoſe acceſs, un- 


leſs the negative be ſhewn (x). So alſo if there 1s an appa- 
rent impoſſibility of procreation on the part of the huſband, 
as if he be only eight years old, or the like, there the iſſue 
of the wife ſhall be baſtard (y). Likewiſe, in caſe of di- 


yorce in the ſpiritual court a winculo matrimonii, all the 


iſſue born during the coverture are baſtards (2); becauſe 
ſuch divorce is always upon ſome cauſe, that rendered the 
marriage unlawful and null from the beginning. 


(gq) Co. Litt. 8. (r) Cod. 5. 9. 2. 

(s) But the year was then only ten months. Ovid. Fast. I. 27. 

(t) Sit omnis widua ſme marito duodecim menſ's, LL. Ethelr, 
A, D. 1co8, LL. Canut. c. 71. | 

{v) Co. Litt. 244 (u) Salk. 123. 3 P. W. 276. Stra. 928. 

(w} ; Rep. 98. (x) Salk, 123. 

(y) Co. Litt. 244. (2) Ibid, 238. 
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2. LET us next ſee the duty of parents to their baſtard 


children, by our law; which is principally that of mainte. 


nance. For though baſtards are» not looked upon as chil. 
dren to any civil purpoſes, yet the ties of nature, of which 
maintenance is one, are not fo eaſily diſſolved: and they 
hold indeed as to many other intentions ; as, particularly, 


that a man ſhall not marry his baſtard ſiſter or daughter (a), 
The civil law therefore, when it denied maintenance to 


baſtards begotten under certain atrocious circumſtances (b), 
was neither confonant to nature, nor reaſon ; however pro- 
fligate and wicked the parents might juſtly be eſteemed. 


THE method in which the Engliſh law provides main- 
tenance for them is as follows (c). When a woman is de- 
livered, or declares herſelf with child, of a baſtard, and 
will by oath before a juſtice of peace charge any perſon 
having got her with child, the juſtice ſhall cauſe ſuch per- 
ſon to be apprehended, and commit him till he gives ſecu- 
rity, either to maintain the child, or appear at the next 
quarter ſeſſions to diſpute and try the fact. But if the wo- 
man dies, or is married before delivery, or miſcarries, or 
proves not to have been with child, the perſon ſhall be diſ- 


charged: otherwiſe the ſeſſions, or two juſtices out of ſeſ- 
ſions, upon original application to them, may take order 


for the keeping of the baſtard, by charging the mother or 
the reputed father with the payment of money or other ſuſ- 
tentation for that purpoſe. And if ſuch putative father, 
or lewd mother, run away from the pariſh, the overſeers 
by direction of two juſtices may ſeize their rents, goods, 
and chattels, in order to bring up the ſaid baſtard child. 
Yet ſuch is the humanity of ourlaws, that no woman can 
be compulſively queſtioned concerning the father of her 
child till one month after her delivery : which indulgence 
is however very frequently a hardſhip upon pariſhes, by 
giving the parents opportunity to eſcape, | 
| 8 | 3. IPRO.- 


(2) Lord Raym. 68. Comb. 356. (i) New, 89. c. 15. 
(c) Stat. 18 Eliz c. 3.7 Jac. c. 4. 3 Car. I. c. 4 13 & 14 
Car. II. e. 12, 6 Geo. II. c. 31. 
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3. I PROCEED next to the rights and incapacities which 
appertain to a baſtard. The rights are very few, being only 
ſuch as he can acquire; for he can inherit nothing, being 
looked upon as the ſon of nobody, and ſometimes called 
filius nullius, ſometimes filius populi (d). Vet he may gain 
a ſirname by reputation (e), though he has none by inheri- 
tance. All other children have their primary ſettlement in 
their father's pariſn; but a baſtard in the pariſh where born, 
for he hath no father (f). However, in caſe of fraud, as if 
a woman be ſent either by order of juſtices, or comes to beg 
as a vagrant, to a pariſh which ſhe does not belong to, and 
drops her baftard there; the baſtard ſhall, in the firſt caſe, 
be ſettled in the pariſh from whence ſhe was illegally re- 
moved (g); or, in the latter caſe, in the mother's own pa- 
riſh, if the mother be apprehended for her vagrancy (h). 
The incapacity of a baſtard conſiſts principally in this, that 
he cannot be heir to any one, neither can he have heirs, but 
of his own body; for, being zullius filius, he is therefore 
of kin to nobody, and has no anceſtor from whom any in- 
heritable blood can be derived. A baſtard was alſo, in ſtrict- 
neſs, incapable of holy orders; and, though that were diſ- 
penſed with, yet he was utterly diſqualified from holding any 
dignity in the church (i): but this doctrine ſeems now ob- 
ſolete; and in all other reſpe&s, there is no diſtinction be- 
tween a baſtard and another man. And really any other 
diſtinction, but that of not inheriting, which civil policy 
renders neceſſary, would, with regard to the innocent off- . 
ſpring of his parents* crimes, be odious, unjuſt, and cruel 
to the laſt degree: and yet the civil law, fo boaſted of for 
its equitable deciſions, made baſtards in ſome caſes incapable 
even of a gift from their parents (k). A baſtard may, laſtly, 
be made legitimate, and capable of inheriting, by the tranſ- 
cendent power of an act of parliament, and not otherwiſe 
();: as was done in the caſe of John of Gant's baſtard 
children, by a ſtatute of Richard the ſecond. 
3 U 2 CHAPTER 
(e) Co. Litt. 3. 
(g) Tbid. 121. 
(i) Forteſc. c. 40. 5 Rep. 38. 
(1) 4 Init. 36. | 


(d) Fort, de L L. c. 40. 

(f) Salk. 427. 

(h) Stat. 17 Geo. II. c. 5. 
(Kk) Cod. 6. 57.5. 
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 CyarrTeR THE SEVENTEENTH. 


Or GUARDIAN AND WARD. 


T I h deus private relation, now ning te 
be diſcuſſed, is that of guardian and ward; which 
bears a very near reſemblance to the laſt, and is plainly de- 
rived out of it: the guardian being only a temporary pa- 
rent; that is, for ſo long time as the ward is an infant, or 
under age. In examining this ſpecies of relationſhip, I ſhall 
firſt conſider the different kinds of guardians, how they are 
appointed, and their power and duty: next; the different 
ages of perſons, as defined by the law: and, laſtly, the 
privileges and diſabilities of an infant, or one under age and 


e to "glarcnflup. | 


X 


2; Tut guardian with tis rd, Ui office both of the 
tutor and tirator of the Roman laws; the former of which 
had the charge of the maintenance and education of the 
minor, the latter the care of his fortune; 3 ot, according to 
the language of the court of chancery, the ruror was the 
committee of the perſon, the carator the committee of the 
eſtate. But this office was frequently united in the civil 
law (a); as it is always in our laws with regard to minors, 
though as to lunatics and idiots 1t 18 SEE kept diſtinct, 


OF 


(a) Ff. 26. 4. 7 
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OF the ſeveral ſpecies of guardians, the firſt are guardians 


by nature : viz. the father and (in ſome caſes) the mother of 


the child. For, if an eſtate be left to an infant, the father 
is by common law the guardian, and muſt account to his 
child for the profits (b). And, with regard to daughters, 
it ſeems by conſtruction of the ſtatute 4 & 5 Ph. & Mar. c. 8. 


that the father might by deed or will aſſign a guardian to 
any woman- child under the age of ſixteen; and, if none be 


ſo aſſigned, the mother ſhall in this caſe be guardian (c). 
There are alſo guardians for nurture (d) ; which are, of 
courſe, the father or mother, till the infant attains the age of 
fourteen years (e) : and, in default of father or mother, the 
ordinary uſually aſſigns ſome diſcreet perſon to take care of 
the infant's perſonal eſtate, and to provide for his mainten- 


ance and education (f). Next are guardians in ſocage, (an 


appellation which will be fully explained in the ſecond book 


of theſe commentaries) who are alſo called guardians by the 


common law, Theſe take place only when the minor is en- 
titled to ſome eſtate in lands, and then by the common law 
the guardianſhip devolves upon his next of kin, to whom the 
Inheritance cannot poſſibly deſcend ; as, where the eftate 
deſcended from his father, in this caſe his uncle by the mo- 
ther's ſide cannot poſſibly inherit this eſtate, and therefore 
ſhall be the guardian (g). For the law judges it improper to 
truſt the perſon of an infant in his hands, who may by poſ- 
hbility become heir to him; that there may be no temptati- 
on, nor even ſuſpicion of temptation, for him to abuſe 
his truſt (h). The Roman laws proceed on a quite con- 
trary principle, committing the care of the minor to 
him who is next to ſucceed to the inheritance, preſum- 
ing that the next heir would take the beſt care of an 
eſtate, to which he has a proſpect of ſucceeding : and this 
they boaſt to be &« ſumma j rovidentia (i). But in the mean 
time they ſeem to have forgotten, how much it is the guar- 

l U 3 dian's 


(bY Co, Litt. 38. (e) 3 Rep. 39. 
(d) Co. L. int. $8. (e) Moor, 728. 3 Rep. 38. 
'f) A e 90. 2 Lex. 163. (8) Litt. §. 123. 


(h) Menqu am cuftogta alicnjus de jure alicut remanet, de que ha- 


beatur ſaſpicio, gund prſfit wel vel al/qusd jus in ipſa haereditate + 


Yemare, Glany, J 7. c. 11. (i) FF. 26. 4.1. 
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dian's intereſt to remove the incumbrance of his pupil's life 
from that eſtate, for which he is ſuppoſed to have ſo great a 
regard (k). And this affords Forteſcue (1), and fir Edward 
Coke (m), an ample opportunity for triumph; they affirm- 
ing, that to commit the cuſtody of an infant to him that is 
next in ſucceſiion, is & quai agnum committere lupo, ad de- 
KH ra dum (n). Theſe guardians in ſocage, like thoſe for 
nurture, continue only till the minor is fourteen years of 
age; for then, in both caſes, he is preſumed to have diſ- 
cretion, ſo far as to chooſe his own guardian. This he may 
do unleſs one be appointed by the father, by virtue of the 
ftatute 12 Car. II. c. 24. which, conſidering the imbecility 
of judgment in children of the age of fourteen, and the 
abolition of guardianſhi ia chivalry (which laſted till the 
age of twenty one, and of which we ſnall ſpeak hereafter) 
enacts, that any fatber, under age or of full age, may by 
deed or will diſpoſe of the cuſtody of his child, either born 
or unborn, to any perſon, except a popiſh recuſant, either 
in poſſeſſion or reverſion, till ſuch child attains the age of 
one and twenty years. "Theſe are cailed guardians by fatute, 
or teflomentary guardians. There are alſo ſpecial guardians 
by cufion of London, and other places (o); but they are 
particular exceptions, and do not fall under the general law. 


THE power and reciprocal duty of a guardian and ward 
are the ſame, fro temb ore, as that of a father and child; and 
therefore I thall not repeat them but ſhall only add, that the 
guardian, when the ward comes of age, is bound to give him 

an 


(k) The Roman ſatyrift wes fully aware of this danger, when 
he put this private prayer into the mouth f a ſelfiſh guardian; 
—prupillum e utimam, quem fre ri mus baue os | 
Imfeils, expung am. | | Perf, t. 12. 
e. 44. (m) 1 Inft. 88. 5 
(n) This policy of our Eoglith law is warranted by the wiſe 
inſtitutions of Solon, who provided that no one ſhould be ano- 
cher's pnardian, ho was to enjoy the eſtate after his. death. 
(Putter's Antiqu. b. 1. c. 26.) And Charondas, another of the 
Grecian legiſlators, directed that the inheritance ſhould go to 
the father's relations, but the education of the child to the 
- weother's; that the guardianſhip and right of ſucceſſion might 
always be kept diſtir.&t, (Petit. L-g. Arr. J. 6. t. 7.) 
(o) Co. Litt. 88. 8 | | 
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an account of all that he has tranſacted on his behalf, and- 
muſt anſwer for all loſſes by his wilful default or negligence, 
In order therefore to prevent diſagreeable conteſts with young 


gentlemen, it has become a practice for many guardians, of 
large eſtates eſpecially, to indemnify themſelves by applying 
to the court of chancery, acting under its direction, and ac- 


counting annually before the officers of that court. For the 
lord chancellor is, by right derived from the crown, the 
general and ſupreme guardian of all infants, as well as idiots 
and lunatics; that is, of all ſuch perſons as have not diſcreti- 
on enough to manage their own concerns. In caſe therefore 
any guardian abuſes his truſt, the court will check and pu- 


niſh him ; nay ſometimes will proceed to the remoyal of 


him, and appoint another in his ſtead (p). 


2. LET us next conſider the ward, or perſon within age, 


for whoſe aſſiſtance and ſupport theſe guardians are conſti- 


tuted by law; or who it is, that is ſaid to be within age. 
The ages of male and femile are different for different pur- 
poſes. A male at tavelve years old may take the oath of al- 
legiance; at fourteen is at years of diſcretion, and therefore 
may confut or diſagree to marriage, may chooſe his guar- 
dian, and, if his diſcretion be actually proved, may make his 
teſtament of his perſonal eſtate : at ſeventeen may be an ex- 
ecutor ; and at taventy one is at his own diſpoſal, and may 
aliene his lands, goods, and chattels, A female alſo at ſever 
years of age may be betrothed or given in marriage; at 
nine is entitled to dower ; at eavelve is at years of maturity, 
and therefore may conſent or diſagree to marriage, and, if 


proved to have ſuſficient diſeretion, may bequeath her perſo- 


nal eſtate ; at four teen is at years of le 93] diſcretion, and may 
chooſe a guardian; at / De“ may be executrix z and at 
twenty one may diſpoſe of herſelf and her lands. So that full 


age in male or female is twenty one years, which age is 


completed on the day preceding the anniverſary of a perſon's 


birth (q); who till that time 1s an infant, and 19 itzled in, 


U 4 law. 
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law. Among the antient Greeks and Romans auamen were 
never at age, but ſubjec̃t to perpetual guardianſhip (r), un- 
leſs when married, n/ con veniſſent in manum viri: and 
when that perpetual tutelage wore away in proceſs of time, 
we find that, in females as well as males, full age was not 
till twenty five years (s). Thus, by the conſtitutions of 
different kingdoms, this period, which is merely arbitrary, 
and juris foſitivi, is fixed at different times. Scotland agrees 
with England in this point ; (both probably copying from 
the old Saxon conſtitutions on the continent, which extend- 
ed the age of minority © ad annum vigeſi mum ps i mum, et eo 
* Aſgus jucensr ſub ti t lam repont nt“) (t) but in Naples they 
are of full age at e/ghteon 5 in France, with regard to mar- 
riage, not till ir; and in Holland at taventy five. 


3. IxVYA NTS have various privileges, and various diſa- 
bilities ; but their very diſabilities are privileges; in order 
to ſecure them from hurting themſelves by their own im- 
provident acts. An infant cannot be ſued but under the 
protection, and joining the name, of his guardian; for he 
is to defend him againſt all attacks as well by law as other- 
wiſe (u): but he may ſue either by his guardian or / roche: 
amy, his next friend who is not his guardian. This prochein 
amy may be any perſon who will undertake the infant's 
cauſe; and it frequently happens, that an infant, by his 
trechein amy, inſtitutes a ſuit in equity againſt a fraudulent 
guardian, In criminal caſes, an infant of the age of four- 
teen years may be capitally puniſhed for any capital of- 
fence (w) : but under the age of /even he cannot. The pe- 
riod between ſever and fourteer is ſubje& to much uncer- 
tainty, for the infant ſhall, generally ſpeaking, be judged 
trima facie innocent; yet if he was dali capax, and could 
diſcern between good and evil at the time of the offence 
committed, he may be convicted and undergo judgment and 


execution of death, though he hath not attained to years 
of 


—— 


(r) Pott. Antiq. b. 4. C. 11. Cic. pro Mureu. 12. 
(s) Iaſt. 1. 23. 1. | 
tj Stiernhook de jure Sueorum. J. 2. c. 2. This is alſo the period 
when the king, as well as the ſubjeQ, arrives at full age ir 
modern Sweden. Mod. Un. Hiſt. xxxili. 220, 
(u] Co. Litt. 135. (w) 1 Hal, F. C. 28. 
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of puberty or diſcretion (x). And fir Matthew Hale gives 


us two inſtances, one of a girl of thirteen, who was burned | 
for killing her miſtreſs "Mdther of a boy ſtill younger, = [| 
that had killed his companion, and hid himſelf, who was | 
hanged ; for it appeared by his hiding that he knew he had þ 
done wrong, and could diſcern Ts th good and evil : and | 
in ſuch caſes the maxim of law is, that malitia ſupplet ae- [| 
tatem. So alſo, in much more modern times, a boy of 
ten years old, who was guilty of a heinous murder, was in 
held a proper ſubject for capital puniſhment, by the _—_ | 7 
on of all the Judges (A0. 


Wir ki regard to eſtates and civil property, an u infant 14 
hath many privileges, which will be better underſtood when 1 
we come to treat more particularly of thoſe matters: but 
this may be ſaid in general, that an infant ſhall loſe no- 1 
thing 5 non- -claim, or. negle& of demanding his right; 


| nor ſhall any other laches or negligence be imputed to an 
: infant, except in in ſome very particular caſes: i Lid 
; ain +orx | bf 
, IT is generally true, that an infant can mithet aliene his | 

; lands, nor do any legal act, nor make a deed, nor indeed 13% 
? any manner of contra, that will bind him. But ſtill to * 
; all theſe, rules there are ſome exceptions ;' part of which — 
$ were juſt now mentioned in reckoning up the different ca- # 
t pacities which they aſſume at different ages: and there are «| ll 
- others, a few of which it may not be improper to recite, as 

- a general ſpecimen of the whole. And, firſt, it is true, 


- that infants cannot aliene their eſtates : but infant truſtees, 
or mortgagees, are enabled to convey, under the direction 
of the court of chancery or exchequer, or other courts _ | 
of equity, the eſtates they hold in truſt or mortgage, to q 
ſuch perſon as the court ſhall appoint (z). Alſo it is ge- f 
nerally true, that an infant can do no legal act: yet an in- 19 
fant, who has an advowſon, may preſent to the benefice #42 
f | when it becomes void (a). For the law in this caſe diſ- "73 

U75 | peniſes 


23 — ( — — © 


(x), 1 Hal. P. C. 26. (y Mb nog» 
(2) Stat. 7 Ann. c. 19. 4 Geo. III. 
(a) Co. Litt. 172. 
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penſes with one rule, in order to maintain others of far 

greater conſequence : it permits an infant to preſent a 
clerk (who, if unfit, may be rejected by the biſhop) rather 
than either ſuffer the church to be unſerved till he comes of 
age, or permit the infant to be debarred of his right by 
lapſe to the biſhop. An infant may alſo purchaſe lands, 
but his purchaſe is incomplete: for, when he comes to age, 
he may either agree or diſagree to it, as he thinks prudent 
or proper, without alleging any reaſon ;, and ſo may his 
heirs after him, if he dies without. having completed his 
agreement (b). It is, farther, generally true, that an in- 
fant, under twenty one, can make no deed but what is af- 
terwards voidable: yet in ſome caſes (c) he may bind him- 
ſelf apprentice by deed indented, or indentures, for ſeven 
years; and (d) he may by deed or will appoint a guardi- 
an to his children, if he has any. Laſtly, it is generally 
true, that an infant can make no other contract that wil] 
bind him: yet he may bind himſelf to pay for his neceflary 


meat, drink, apparel, phyſic, and ſuch other neceſſaries; 


and likewiſe for his good teaching and inſtruction, where- 
hy he may profit himſelf afterw ards (e). And tbus much, 
at preſent, for the privileges and diſabilities of infants. 


(b) Co. Litt. 2. 2 | 
(e) Stat. s Eliz: c. 4. 47 Fliz: c. 2. Cro. Car. 179. 
(4) Stat, 12 Car, H. c. 14. pas Co. 2 wat | 


. „ WRAPTER 


CHarTER THE EIGHTEEN TN. 


or CORPORATIONS 


E have hitherto conſidered perſons in their natura! 


capacities, and have treated of their rights and 
duties. But, as all perſonal rights die with the perſon ; 
and, as the neceſſary forms of inveſting a ſeries of indivi- 


duals, one after another, with the ſame identical rights, | 


would be very inconvenient, if not impracticable; it has 
been found neceſſary, when it is for the advantage of the 
public to have any particular rights kept on foot and conti- 
nued, to conſtitute artificial perſons, who may maintain 2 


perpetual ſucceſſion, and enjoy a Kind of legal immortality. 


Tukse artificial perſons are called bodies politic, bodies 
corporate, (corpora corporata) or corporations: of which 
there is a great variety ſubſiſting, for the advancement of 


religion, of learning, and of commerce; in order to preſerve 


entire and for «ver thoſe rights and immunities, which, if 


they were granted only to thoſe individuals of Which the 
body corporate is compoſed, would upon their death be ut- 


terly loſt and extindt. To ſhew the advantages of theſe 
incorporations, let us confider the caſe of a college in either 


of our univerſities, founded ad; fudendum et orandum, for 


the encouragement and ſupport of religion and learning. If 
this was a mere voluntary aſſembly, the mdroxduals which 
compoſe it might indeed read, pray, ſtudy, and perform 


ſcholaſtic exerciſes together, ſo long as they could agree to 


C) 
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do ſo : but they could neither frame, nor receive, any laws 
or rules of their conduct; none at leaſt, which would have 
any binding force, for want of a coercive power to create 
a ſufficient obligation. Neither could they be czpable of 
retaining any privileges or immunities : for, if ſuch privi- 
leges be attacked, which of all this unconnected aſſembly 
has the right, or ability, to defend them ? Arid, when they 
are diſperſed by death or otherwiſe, how ſhall they transfer 
theſe advantages to another ſet of ſtudents, equally uncon- 
nected as themſelves? So alfo, with regard to holding eſtates 
or other property, if land be granted for the purpoſes of 
religion or learning to twenty individuals not incorporated, 

there is no legal way of continuing the property to any other 
perſons for the ſame purpoſes, but by endleſs conveyances 
from one to the other, as often as the hands are changed. 
But, when they are conſolidated and united into a corpora- 
tion, they and their ſucceſſors are then conſidered as one 
perſon in law : as one perſon, they have one will, which 


is collected from the ſenſe: of the majority of the indivi- 
duals: this one will may eſtabliſh rules and orders for the 


regulation of the whole, which are a fort of municipal 
laws of this little republic; z or rules and ſtatutes may be 
preſcribed to it at its creation, which are then in the place 
of natural laws : the privileges and immunities, the eſtates 
and poſſeſſions, of the corporation, when once veſted in 
them, will be for ever veſted, without any new conveyance 
to new ſucceſſions; for all the individual members that 
have exiſted from the foundation to the preſent time, or 
that ſhall ever hereafter exiſt, are but one perſon in law, 
a perſon that never dies: in like manner as the river 
Thames is ſtill the ſame river, though the parts which 
compoſe 1 it are changing every inſtant. | 


Tus honour of originally inventing theſe political con- 
ſtitutions entirely belongs to the Romans. They were in- 
troduced, as Plutarch ſays, by Numa; who finding, upon 
his acceſſion, the city torn to pieces by the two rival actions 
of Sabines and Romans, thought it a prudent and politic 
meaſure, to ſubdivide theſe two into many ſmaller ones, 
by inftituting ſeparate ſocieties of every manual trade and 


_ profeſſion, 
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profeſſion. They were afterwards much conſidered by the 
civil law (a), in which they were called univer/ttates, as 
forming one whole out of many individuals; or co/legia, 
trom being gathered together : they were adopted alſo by 
the canon law, for the maintenance of eccleſiaſtical diſci- 
pline ; and from them our ſpiritual corporations are deriy- 
ed. But our laws have conſiderably refined and improved 
upon the invention, according to the uſual genius of the 


Engliſh nation : particularly with regard to ſole corporati- 


ons, conſiſting of one perſon only, of which the Roman 
lawyers had no notion; their maxim being that re /a- 
ciunt collegium (b). Though they held, that if a corpo- 
ration, originally conſiſting of three perſons be reduced to 
one, i ui venſitas ad unum redit, it may ſtill ſubſiſt as 
a corporation, ** et ſtet nomen uni verſitatis (c).“ 


BEFORE we proceed to treat of the ſeveral incidents of 
corporations, as regarded by the laws of England, let us 
firſt take a view of. the ſeveral forts of them ; and then we 
ſhall be better enabled to apprehend their reſpective qua- 
lives. 


THe firſt diviſion of corporations is into aggregate and 
fole, Corporations aggregate conſiſt of many perſons unit- 


ed together into one ſociety, and are kept up by a perpe- 


tual ſucceſſion of members, ſo as to continue for ever: of 
which kind are the mayor and commonalty of a: city, the 
head and fellows of a college, the dean and chapter of a 
cathedral church. Corporations ſole conſiſt of one perſon 


only and his ſucceſſors, in ſome particular ſtation, who are 
incorporated by law, in order to give them ſome legal ca- 
pacities and advantages, particularly that of perpetuny, 
' which in their natural perſons they could not have had. 
In this ſenſe the king is a ſole corporation (d): fo is a 


biſtiop : ſo are ſome deans, and prebendaries, diſtin from 
their ſeveral chapters: and fo is every parſon and vicar. 


And the neceſſity, or at leaſt uſe, of this inſtitution will be 


very 


(a) EV 1.3.7. 4. per tet. (b) Ff. 80. 16. 8. 
(c) HV. 3 4.7. (d) Co. Litt. 43. 
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yery apparent, if we conſider the caſe of a parſon of a 
church. At the original endowment of pariſh churches, 
the freehold of the church, the church-yard, the parſonage 
houſe, the glebe, and the tythes of the pariſh, were veſted 
in the then parſon by the bounty of the donor, as a tempo- 

ral recompenſe to him for his ſpiritual care of the inhabi- 

tants; and with intent that the fame emoluments ſhould ever 
afterwards continue as a recompenſe for the ſame care. 
But how was this to be effected? The freehold was veſted 
in the parſon; and, if we ſuppoſe it veſted in his natural 
capacity, on his death it might deſcend. to his heir, and 

would be liable to his debts: and incumbrances: or, at beſt, 
the heir might be compellable, at ſome trouble and expenſe, 
to convey theſe rights to the ſucceeding incumbent. The 
Jaw therefore has wiſely ordained, that the parſon, gzatenus 
parſon, ſhall never die, any more than the king; by making 
him and his ſucceſſors a corporation. By which means 
all the original rights of the parſonage are preſerved entire 
to the ſucceſſor : for the preſent incumbent, and his prede- 

ceſſor who lived:ſeven centuries ago, are in law one and the 
fame per ſon; and what was given to the one was given to 
the other alſo. 


ANOTHER: diviſion of corporations, either ſole or ag- 
gregate, is into ecclaſiaſtical and lay. Eeccleſiaſtical corpo- 
rations are where the members that compoſe it are entirely 
ſpiritual perſons; ſuch as biſhops ; certain deans, and pre- 
bendanies ; all archdeacons, parſons, and vicars ; which are 
ſole corporations: deans and chapters at preſent, and for- 
merly prior and convent, abbot and monks, and the like, 
bodies aggregate. Theſe are erected for the furtherance of 
religion, and perpetuating the rights of the church. Lay 
corporations are of two ſorts, civil and eleemoſynary. The 
civil are ſuch as are erected for a variety of temporal pur- 
poſes. The king, for inſtance, is made a- corporation to 
prevent in general the poſſibility of an interregnum or va- 
cancy of the throne, and to preſerve the poſſeſſions of the 
erown entire: for, immediately upon the demiſe of one 
king, his ſucc eſior is, as we have formerly ſeen, in full poſ- 
ſeſſion of the regal rights and dignity. Other lay corpo- 
rations. are erected for the your! government of a town 

; or 
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or particular diſtrict, as a mayor and commonalty, baili® 
and burgeſſes, or the like : ſome for the advancement and 
regulation of manufactures and commerce; as the trading 
companies of London, and other towns: and ſome for the 
better carrying on of divers ſpecial purpoſes ; as church- 
wardens, for conſervation of the goods of the pariſh ; the 
college of phyſicians and company of ſurgeons in London, 
for the improvement of the medical ſcience ; the royal ſo- 
ciety, for the advancement of natural know lege; and the 
ſociety of antiquarians, for promotin g the ſtudy of antiquities. 
And among theſe I am inclined. to think the general corpo- 

rate bodies of the univerſities of Oxford and Cambridge 
muſt be ranked : for it is clear they are not ſpiritual or ec- 
cleſiaſtical corporations, being compoſed of more laymen 
than clergy : neither are they eleemoſynary foundations, 
though ſtipends are annexed to particular magiſtrates and 
profeſſors, any more than other corporations where the acting 
officers. have ſtanding ſalaries; for theſe are rewards 7 r 
ofera et labore,. not charitable donations only, fince every 
ſtipend is preceded by ſervice and duty: they ſeem therefore | 
to be merely. civil corporations.. The eleemoſynary fort are | 


ſuch as are conſtituted for the perpetual diſtribution of the 
free alms, or bounty, of the founder of them to ſuch per- 

ſons as he has directed. Of this kind are all hoſpitals for the. | 
maintenance of the poor, ſick, and impotent: and all col- b 
leges, both in our univerſities and c (e) of them: which | 
colleges.are founded. for two purpoſes ; 1. For the promo- 9 
tion of piety and learning by proper regulations and ordi- 

nances. 2. For imparting aſſiſtance to the members of thoſe, 


— 


** * 


bodies, in order to enable them to proſecute their dẽvotianü 
and ſtudies with greater eaſe and aſſiduity. And all theſe is 


eleemoſynary corporations are, ſtrictly ſpeaking, lay and not 
eccleſiaſtieal, even though compoſed of eccleſiaſtical per- 
ſons (f), and although they in ſome things partake of the 
nature, privileges, and reſtrictions of. eccleſiaſtieal bodies. 


* 3 * 
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(e) Such as at Mancheſter, Eton, Wincheſter, Cc. 
(f).: Lord Ravm. 6. 
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Havixo thus marſhalled the ſeveral ſpecies of corpora- 
tions, let us next proceed to conſider, 1. How corporations, 
in general, may be created. 2. What are their powers, 
capacities, and incapacities. 3. How corporations are vi- 


ſited. And, 4. How they may be diſſolved. 


I. CORPORATIONS, by the civil law, ſeem to have been 
created by the mere act, and voluntary aſſociation of their 
members; provided ſuch convention was not contrary to 
law, for then it was fllicitum collegium (g). It does not 
appear that the prince's conſent was neceſſary to be actually 
given to the foundation of them; but merely that the ori- 
ginal founders of theſe voluntary and friendly ſocieties (for 
they were little more than ſuch) ſhould not eftabliſh any 
meetings in 2 tion to the To of the ſtate, 


Bur, with us 7 England, the king's conſent is abſolute- 
ly neceſſary to the erection of any corporation, either im- 
pliedly or expreſsly given (h). The king's implied conſent 
is to be found in corporations which exiſt by force of the 
common law, to which our former kings are ſuppoſed to have 
given their concurrence 3 common Jaw being nothing: elſe 
but cuſtom, ariſing from the univerſal agreement of the 
whole community. Of this ſort are the King himſelf, all 
biſhops, parſons, vicars, c church-wardens, and ſome others ; 
who by common Jaw have ever been held (as far as our 
books can ſhew us) to have been corporations, virtute off 
ii: and this incorporation is ſo infeparably annexed to their 
offices, that we cannot frame a complete legal idea of any 
of 


*1 


(8) FF... 47. 42. 1. Ne Scores! neque are ee bujuf- 
_ modi corpus e omni bus habere conceditar ; nam et legibus, et ſe- 
| natus con ſultis, et pfincipalibus conflituriunibus ed res. coc cer etur. 
„ 

1 Cities and towns were firſt erected into corporate commu- 
nities on the continent, and endowed with many valuible privi— 
leges, about the eleventh century : Robertſ. Cha, V. 1. 30.) to 
which the confent of the feodal fovereign was abſolutely nece ſ- 
ſary, as mary of his prerogatives and revenues were thereby con- 
ſiderably diminiſhed, 
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of theſe perſons, but we muſt alſo have an idea of a 
corporation, capable to tranſmit his rights to his ſucceſſors, 


at the ſame time. Another method of implication, where- 
by the king's conſent 1s preſumed, is as to all corporations 


by preſcription, fuch as the city of London, and many 
ethers (j), which have exiſted as corporations, time where- 
of the memory of man runneth not to the contrary ; and 
therefore are looked upon in law to be well created. For 
though the members thereof can ſhew no legal charter of 


incorporation, yet in caſes of ſuch bigh antiquity the law 


preſumes there once was one; and that by the variety of 
accidents, which a length of time may produce, the charter 
is loſt or deſtroyed. The methods, by which the king's 
conſent is expreſsly given, are either by act of parliament or 
charter, By act of parliament, of which the royal aſſent is 
a neceſſary ingredient, corporations may undoubtedly be 


created (i): but it is obſervable, that moſt of thoſe ſtatutes, 
which are uſually cited as having created corporations, do 


either confirm ſuch as have been before created by the king; 
as in the caſe of the college of phyſicians, erected by char- 
ter 10 Hen. VIII (k), which charter was afterwards con- 
firmed in parliament (I); or, they permit the king to erect 
a corporation in futuro with ſuch and ſuch powers; as is 
the caſe of the bank of England (m), and the ſociety of the 
Britiſh fiſhery (n). So that the immediate creative act is 
uſually performed by the king alone, in virtue of his royal 
prerogative (o). 


ALL the other methods therefore whereby corporations 
exiſt, by common law, by preſcription, and by a& of par- 
liament, are for the moſt part reducible to this of the king's 


letters patent, or charter of incorporation. The king's 


creation may be performed by the words, © (Yeamus, er Igt- 
« mus, fundamis, incortoramus,” or the like. Nay it is 
held, that if the king grants to a ſet of men to have gildam 


mercatoriaity 
(j) 2 Inf. 330. | (i) 10 Rep. 29. 1 Roll. Abr. 512. 
(K) 8 kep. 114. (1) 14 & 15 Hen. VIII. c. 5. 
(m) Stat. 8 & 6 W. & Mc. 20, | 
(n) Stat. 23 Geo. II. c. 4. (o) See pag. 272. 
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mercatoriam, a mercantile meeting or aſſembly (p), this is 
alone ſufficient to incorporate and eſtabliſn them for ever (q). 


THE parliament, we obſerved, by its abſolute and tranſ- 
cendent authority, may perform this, or any other act 
whatſoever : and actually did perform it to a great extent, 
by ſtatute 39 Eliz. c. 5. which incoi porated all hoſpitals 
and houſes of correction founded by charitable perſons, 
. without farther trouble: and the ſame has been done in other 
caies of charitable foundations. But otherwiſe it has not 
formerly been uſual thus to intrench upon the prerogative _ 
of the crown, and the king may prevent it when he pleaſes. 
And, in the particular inſtance before-mentioned, it was 
done, as fir Edward Coke obſerves (r), to avoid the charges 
of incoi poration and licences of mortmain in ſmall bene- 
factions ; which in his days were grown ſo great, that 
they diſcouraged many men from undertaking theſe pious 
and charitable works, | | 


THe king (it is ſaid) may grant to a ſubject the power 

of erecting corporations (s), though the contrary was for- 
merly held (t): that is, he may per mit the ſubject to name 
the per fons and powers of the corporation at his pleaſure ; 
but it is really the king that eres, and the fubje& is but the 
inſtrument: for though none but the king can make a cor- 
_ poration, yet gui facit per alium, facit per ſe(v). In this 
manner the chancellor of the univerſity of Oxford has 8 
er by charter to erect co; porations; and has actually often 
exerted it, in the erection of ſeveral matriculated companies, 
now ſubſiſting, of tradeſinen ſubſervient to the ſtudents. 


WHEN a corporation is erected, a name mult be given 
it; and by that name alone it muſt ſue, and be ſued, and 
g do 


(p) Gild ſignified among the Saxons a fraternity, derived from 


the verb Zildan to pay, beeauſe every man paid his ſhare to- 
wards the expenles of the community. Aad hence their place 
of meeting is frequently called the G:i:4-b.1/. 

(g) 10 Rep. 30. 1 Roll. Abr. 5 13. . 

( Bro. Abr. f. t. Prereg. 53. Viner, Prerog. 8 8 pl. 16. 

(i) Vear- bock, 2 Hen. VII. (v) 10. Rep. 33. 
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do all legal acts; though à very minute variation therein 


is not material (u). Such name is the very being of its 
conſtitution; and, though it is the will of the King that 
erects the corporation, yet the name is the knot of its com- 
bination, without which it could not perform its corporate 
funct ons (w). The name of incorporation, ſays fir Ed- 
ward Coke, is as a proper name, or name of baptiſm ; and 
therefore when a private founder gives his college or hoſ- 
pital a name, he does it only as a godfather ; and by that 


lame name the king baptizes the incorporation (x). 


II. AFTER a corporation is ſo formed and named, it ac- 
quires many powers, rights, capacities, and incapacities, 
which we are next to conſider. Some of theſe are ne ceſſa- 
rily and inſeparably incident to every corporation; which 
incidents, as ſoon as a corporation is duly erected, are ta- 
citly annexel of courſe (y). As, 1. To have perpetual ſuc- 


ceſſion. This is the very end of its incorporation: for 


there cannot be a ſucceſſion for ever without an incorpora- 
tion (z); and therefore all aggregate corporations have 2 
power neceſſarily implied of electing members in the room 
of ſuch as go off (a). 2. To ſue or be ſued, implead er 
be impleaded, grant or receive, by its corporate name, and 
do all other acts as natural perſons may. 3. To purchaſe 


lands, and hold them, for the benenfit of themſelves and their 


fucceſlors : which two are conſequential to the former. 4. 
To have a common ſeal. For a corporation, being an in- 
viſible body, cannot manifeſt its intentions by any perſonal 
act or oral diſcourſe : it therefore acts and ſpeaks only by 


its common ſeal. For though the particular members may 


expreſs their private conſents to any act, by words, or 
hgning their names, yet this does not bind the corporation: 


it is the fixing of the ſeal, and that only, which unites the 
ſeveral aſſents of the individuals, who compoſe the commu- | 


nity, and make one joint aſſent of the whole (b). 5. To 
| make 


(u) Bid. 122. („) Cilb. Hiſt, C. P. 182. 
(*) 10 Rer. 28; (y) Did. 30. Hob. 211. 
(2) 10 Rep. 26. (+1) 1 Roll, Abr. 314. 

(b) Dav. 44. 49. | 
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make by-laws or private ſtatutes, for the better government 
of the corporation; which are binding upon themſelves, 
unleſs contrary to the laws of the land, and then they are 
void. This is alfo included by law in the very a& of in- 
corporation (e): for as natural reaſon is given to the na- 
tural body for the governing it, ſo by-laws or ſtatutes are a 
fort of political reaſon to govern the body politic. And 
this right of making by-laws for their own government, not 
contrary to the law of the land, was allowed by the law of 
the twelve tables at Rome (d). But no trading company 
is, with us, allowed to make by-laws, which may affect 
the king's prerogative, or the common profit of the people, 
under penalty of 40 l. unleſs they be approved by the chan - 
cellor, treaſurer, and chief juſtices, or the judges of aſſiſe 
in their circuits: and even though they be ſo approved, 


Rillif contrary to law they are void (e). Theſe five powers 


are inſeparably incident to every corporation, at leaſt to 
every corporation aggregate: for two of them, though 
they may be practiſed, yet are very unneceſſary to a cor- 
poration ſole; wiz. to have a corporate ſeal to teſtify his 
fole aſſent, and to make ſtatutes, for the regulation of his 
own conduct. 


THERE are alſo certain privileges and diſabilities that 
aitend an aggregate corporation, and are not applicable to- 
ſuch as are ſole; the reaſon of them cealing, and of courſe 
the law. It muſt always appear by attorney; for it can- 
not appear in perſon, being, as fir Edward Coke ſays (f), 
inviſible, and exiſting only in intendment and conſideration 
of law, It can neither maintain, or be made defendant to, 
an action of battery or ſuch like perſonal injuries; for a 
corporation can neither beat, nor be beaten, in its body po- 
line (g). A corporation cannot commit treaſon, or felony, 
or other crime, in its corporate capacity (h) : though its 
members may, in Air diſtin& individual capacities (i). 


Neither 
(c) Hob. 211. 
(d) Sadalis legem quam went, dum ne quid ex publica lege corrum- 
pant, ſibi ſerunto. 
(e) Stat. 19 Hen. VII. c. 7. 11 Rep. 84. (f) 10 Rep. 32. 
(g) Bro. Abr. tit. Corporation, 63. (h) 10 Rep. 32. 


(i) The civil law alſo ordains that, for the miſbehaviour of 
a body corporate, the directors only ſhall be anſwerable in their 
perſonal capacities. FF. 4. 3. 15. 
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Neither is it capable of ſuffering a traitor's or felon's pu- 
niſhmenit, for it is not liable to corporal penalties, nor to 
attainder, forfeiture, or corruption of blood. It cannot be 
executor or adminiſtrator, or perform any perſonal duties ; 
for it cannot take an oath for the due execution of the of- 
fice. It cannot be ſeiſed of lands to the uſeof another (j); 

for ſuch kind of confidence is foreign to the end of its in- 
ſtitution. Neither can it be committed to priſon (k); for 
its exiſtence being ideal, no man can apprehend or arreſt 
it. And therefore alſo it cannot be outlawed ; for out- 
lawry always ſuppoſes a precedent right of arreſting, which 
has been defeated by the parties abſconding, and that alſo a 


corporation cannot do: for which reaſons the proceedings 


to compel a corporation .to appear to any ſuit by attorney 
are always' by diſtreſs on their lands and goods (1). Neither 
can a corporation be excommunicated ;z for it has no ſoul, 
as is gravely obſerved by fir Edward Coke (m) : and there- 
fore alſo it is not liable to be ſummoned into the ecclefiaſti- 
cal courts upon any account; for thoſe courts act only pro 
ſalute animae, and their ſentences can only be inforced by 
ſpiritual cenſures: a conſideration, which, carried to its 


full extent, would alone demonſtrate the impropriety of 


theſe - courts | interfering in any temporal rights whatſo- 
ever. | 


THERE are alſo other incidents and powers, which be- 
long to ſome fort of corporations, and not to others. An 


aggregate corporation may take goods and chattels for the | 


benefit of themſelves and their ſucceſſors, but a ſole cor- 


poration cannot (n): for ſuch moveable property is liable 


to be loſt or embezzled, and would raiſe a multitude of 
- diſputes between the ſucceſſor and executor; which the law 
is careful to avoid. In eccleſiaſtical and eleemoſynary foun- 
dations, the king or the founder may give them rules, laws, 
ſtatutes, and ordinances, which they are bound to obſerve: 


but 


(i) Bro. Abr. tit. Feoffm al. uſ-s. 40. Bacon of uſes, 347» 
(K) Plowd, £38. (h) Bro. Abr. tit, Corporation, 11. Out- 
lawory,” 72. (m) 10 Rep. 32. () Co. Litt. 46. 
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but corporations merely lay, conſtituted for civil purpoſes, 
are ſubje&t to no particular ſtatutes ; but to the common 
law, and to their own by-laws, not contrary to the laws 


of the realm (o). Aggregate corporations alſo, that have 


by their conſtitution a head, as a dean, warden, maſter, or 
the like, cannot do any acts during the vacancy of the 
headſhip, except only appointing another : neither are they 
then capable of receiving a grant; for ſuch corporation is 


incomplete without a head (p). But there may be a cor- | 


poration aggregate conſtituted without a head (q) : as the 
collegiate church of Southwell in Nottinghamſhire, which 
conſiſts only of prebendaries ; and the governors of the 
Charter-houſe, London, who have no preſident or ſupe- 
rior, but are all of equal authority. In aggregate corpora- 
tions alſo, the act of the major part is eſteemed the act of 
the whole (r). By the civil law this major part muſt have 


conſiſted of two-thirds of the whole; elſe no act could be 


performed (s): which perhaps may be one reaſon why they 
required three at leaſt to make a corporation. But, with 
us, ary majority is ſufficient to determine the act of the 
whole body. And whereas, notwithſtanding the law ſtood 
thus, ſome founders of corporations had made ſtatutes in 
derogation of the common law, making very frequently the 
unanimous aſſent of the ſociety to be neceſſary to any cor- 
porate act; (which king Henry VIII. found to be a great 
obſtruction to his projected ſcheme of obtaining a ſurrender 
of the lands of eccleſiaſtical corporations) it was therefore 
enacted by ſtatute 33 Hen. VIII. c. 27. that all private 
ſtatutes ſhall be utterly void, whereby any grant or elec- 
tion, made by the head, with the concurrence of the major 
part of the body, is liable to be obſtructed by any one or 
more, being the minority: but this ſtatute extends not to 
any negative or neceſſary voice, given by the founder to 


vhe head of an ſuch ſociety. 


WE i obſerved that it was incident to every corpo- 


_— to have a capacity to purchaſe lands for themſelves 
and 


(0) Lord Raym. 8. (p) Co. Litt. 26g, 264. (a) 10 Rep. 30. 
(r) Bro, Abr. tit, Corporation, 31. 34. (s) F. 3. 4. 1. 
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and ſucceſſors: and this is regularly true at the common 


law (t). But they are excepted out of the ſtatute of 
wills (u); fo that no deviſe of lands to a corporation by 
will is good: except for charitable uſes by ſtatute 43 Eliz. 
c. 4 (): which exception is again greatly narrowed by the 
ſtatute 9 Geo. II. c. 36. And alſo, by a great variety of 
ſtatutes (x), their privilege even of purchaſing from any 


living grantor is much abridged : fo that now a corporation, 


either eccleſiaſtical or lay, muſt have a licence from the 
king to purchaſe (y), before they can exert that capacity 
which is veſted in them by the common law: nor is even 
this in all cafes ſufficient. "Theſe ſtatutes are generally 
called the ſtatutes of zz9rtmain ; all purchaſes made by cor- 
porate bodies being ſaid to be purchaſes in mortmain, 7: 
mortua manu: for the reaſon of which appellation fir Ed- 
ward Coke (2) offers many conjectures; but there is one 
which ſeems more probable than any he has given us: viz. 


that theſe purchaſes being uſually made by eccleſiaſtical 


bodies, the members of which (being profeſſed) were 


reckoned dead perſons in law, land therefore, holden by 


them, might with great propriety be ſaid to be held 12 
mortua manu. | 


I SHALL defer the more particular expoſition of theſe 
ſtatutes of mortmain, till the next book of theſe commenta- 
ries, when we ſhall conſider the nature and tenures of eſ- 
tates ; and alſo the expoſition of thoſe diſabling ſtatutes of 


[ queen Elizabeth, which reſtrain ſpiritual and eleemoſynary 


corporations from aliening ſuch lands as they are at preſent 
in legal poſſeſſion of : only mentioning them in this place, 
for the ſake of regularity, as ſtatutable incapacities incident 
and relative to corporations, - 


Tus general duties of all bodies politic, conſidered in 
their corporate capacity, may, like thoſe of natural perſons, 
; be 


(t) 10 Rep. 30. lu) 34 Hen. VIII. c. 5. (w) Hob. 136. 

(x) From magra carta, 9 H n. III. c. 36. to 9 Geo. II. c. 36. 

(y) By the civil law a corporation, was incapable of taking 
lands, unleſs by ſpecial privilege from the emperor's collegium, 
fi nullo ſpectali pr:wilegig ſubnixum ſit, hacreditatem capere non 
Peſſe, dubium non eſt. Cod. 6. 24. 8. (2) 1 Inſt. 2. 
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be reduced to this ſingle one; ; that of acting up to the end 
or deſign, whatever it be, for which ar were Klezten by 
their founder. _ | | IF 


III. £2 PROCEED. 1 next to enquire, WY theſe 
corporations may be wifi ted. For corporations being com- 
poſed of individuals, ſubject to human frailties, are liable, 

as well as private perſons, to dev ĩate from the end of their 
inſtitution. And for that aka the law has provided proper. 
perſons to viſit, enquire into, and correct all irregularities 
that ariſe in ſuch corporations, either ſole or aggregate, and 
whether eccleſiaſtical, civil, or eleemoſynary. With regard 
to all eceleſiaſtical corporations, the ordinary is their viſitor, 


f ſo conſtituted by the canon law, and from thence derived to 


us. The Pope formerly, and now the king, as ſupreme 
ordinary, is the. viſitor of the arch- -biſhop or metropolitan ; 
the metropolitan has the charge and coercion of all his ſuf- 
fragan biſhops ; and the biſhops i in their ſeveral dioceſes are 
in eccleſiaſtical matters the viſitors. of all deans and chap- 


ters, of all parſons and vicars, and of all other ſpiritual cor- 
porations. With reſpect to all lay corporations, the foun- 
der, his heirs, or aſſigns, are the viſitors, whether the foun- 
dation be civil or eleemoſynary; for in a lay 1 
2 ordinary neither can nor ought to viſit (a). 


1 Know it is 3 ſaid, that civil 88 are 
| ſubject to no viſitation, but merely to the common law of 


the land; and this ſhall be preſently explained. But firſt, 


as I bare laid it down as a rule that the founder, his heirs, or 
aſſi igns, are the viſitors of all lay-corporations, let us enquire 


_ what is meant by the. founder. The founder of all corpora- 


tions in the ſtricteſt and original ſenſe is the king alone, for 


he only can incorporatea ſociety : and in civil i incorporations, 


ſuch as mayor and commonalty, &c. where there are no 


poſſeſſions or endowments given to the body, there is no 


other founder but the king : but in eleemoſynary foundati- 
ons, ſuch as colleges and hoſpitals, where there is an en- 
dowment of lands, the law diſtinguiſhes, and makes two 
ſpecies of foundation: the one  fundatio incipiens, or the in- 

corporation, 


(2) 10 Rep. 37. 
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corporation, of which ſenſe the king is the coneral founder of 
all colleges and hoſpitals ; ; the other ſundatio perficiens, or 


the dotation of it, in which ſenſe the firſt gift of the reves 
nues 1s the foundation, and he who gives them is in law thke 
founder: and it is in this laſt ſenſe that we generally call a 
man the founder of a college or hoſpital (b). But here the - 
king has his prerogative : for, if the king and a private man 
join in endowing an eleemoſynary foundation, the King alone 5 
ſhall be the founder of it. And, in general, the king being : 


the ſole founder of all civil corporations, and the endower the 


rficient founder of all eleemoſynary ones, the right of vi- ; 
ſitation of the former reſults, accor ding to the rule laid down, 
80 the king; j and of the latter, to the patron or endower. | 


Tux king being thus confliturel by Jaw the viſitor of all 
civil corporations, the law has alſo appointed the place, 
wherem he ſhall exerciſe this juriſdiction: which is the 
court of king's bench; where, and where only, all miſbeha- 


viours of this kind of: corporations are enquired into and re- 


dreſſed, and all their controverſies decided. And this is 
what I underſtand to be the meaning of our lawyers, when 
w_ ſay that theſe civil corporations are liable to no viſitati- 

; that is, that the law having by immemorial uſage ap- 


plated them to be viſited and inſpected by the. king their 
founder, in his majeſty's court of king's bench, according 
to the rules of the common law, they ought not to be viſited 
| elſewhere, or by any other authority (e). And this is ſo 
ſtrictly true, that though the king by his letters patent had 
ſubjected the college of phyſicians to the viſitation of four 


very reſpectable perſons, the lord chancellor, the two chief 
juſtices; and the chief baron; though the college had ac- 
cepted this charter with all poſſible marks of acquieſcence, 
and had acted under it for near a century; yet, in 1753, 
the authority of this proviſion _— into diſpute, on an 

Vol. I. 3 " | appeal 


b) 10 Re 
0 This waer is. perhaps too reſined. The court of king's 


bench, ſrom its general ſuperintendent authority where other 
6 jvriſdictione are deficient, has power to regulate all corporati- 


ons where no ſpecial viſitor is appointed, But, as its judgments 
are liable to'be reverſed by writs of error, it wants one of the 


eſſential marks of viſitatoria Power. 
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appeal preferred to theſe ſuppoſed viſitors, they directed the 
legality of their own appointment to be argued : and, as this 
college was merely a civil and not an eleemoſynary foun- 
dation, they at length determined, upon ſeveral days ſo- 
lemn debate, that they had no juriſdiction as viſitors; and 
remitted the appellant (if aggrieved) to his regular. reme- 
* in his maßelty s court of king's ch 


WT to leapiotnary corporations, by the doiation the 
founder and his heirs are of common right the legal viſitors, 
to ſee that that property is rightly employed, which might 
otherwiſe have deſcended to the viſitor himſelf : but, if the 
founder has appointed and aſſigned any other perſon to be 
vifitor, then his aſſignee ſo appointed is inveſted with all the 
founder's power, in excluſion of his heir. Eleemoſynary 
corporations are chiefly hoſpitals, or colleges in the univer- 
ſity. Theſe were all of them conſidered by the popiſh cler- 
gy, as of mere eccleſiaſtical juriſdiction: however, the law 
of the land judged otherwiſe ; and, with regard to hoſpitals 
it has long been held (d), that if the hoſpital be ſpiritual, 
the biſhop ſhell vifit : but if lay, the patron. This right of 
lay patrons was indeed abridged by ſtatute 2 Hen. V. c. 1. 
which ordained, that the ordinary ſhould viſit all hoſpitals 
founded by ſubjects; though the king's right was reſerved, 
to viſit hy his commiſſioners ſuch as were of royal foundati- 
on. But the ſubject's right was in part reſtored by ſtatute 

14 Eliz, c. f. which directs the biſhop to viſit ſuch hoſpitals 
only; where no viſitor is appointed by the founders thereof : 
and all the hoſpitals founded by virtue of the ſtatute 39 Eliz. 
c. f. are to be viſited by ſuch perſons as ſhall: be nominated 
by the reſpective founders. But ſtill, if the founders ap- 
Point nobody, the biſhop of the dioceſe mult viſit (*). 


CoLLEbEs in the univerſities (whatever the common 
law may now, or might formerly, judge) were certainly con- 
fidered by the popiſh clergy, under whoſe direction they 
were, as ecclefaftical, or at leaſt as clerical, corporations; 
und therefore the right of viſitation was claimed by the or- 
dinary of the dioceſe. h 
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(d) Year-book, 8 Edw. III. 28. 8 Aſſ. 29. le) 2 Inſt. 725. 
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THis is evident, becauſe in many of our moſt antient | 
colleges, where the founder had a mind to fubje& them to a 
viſitor of his own nomination, he obtained for that purpoſe 


a papal bulle to exempt them from the juriſdiction of the 


ordinary ; ſeveral of which are ſtill preſerved in the archives 
of the reſpective ſocieties. And in ſome of our colleges, 
where no ſpecial viſitor is appointed, the biſhop of that 
dioceſe, in which Oxford was formerly comprized, has im- 
memorially exerciſed viſitatorial authority; which can be 
aſcribed to nothing elſe, but his ſuppoſed title as ordinary 
to viſit this, among other eccleſiaſtical foundations. And 
it 1s not impoſſible, that the number of colleges in Cam- 
bridge, which are viſited by the biſhop of Ely, may in 
part be derived from the ſame original, 


Bur, whatever might be formerly the opinion of the 
clergy, it is now held as eſtabliſhed common law, that 
colleges are lay corporations, though ſometimes totally 
compoſed of eccleſiaſtical perſons ; and that the right of 
viſitation does not ariſe from any principles of the canon 


law, but of neceſſity was created by the common law (f). 


And yet the power and juriſdiction of viſitors in colleges 
was left ſo much in the dark at common law, that the whole 
doctrine was very unſettled till the famous caſe of Philips 
and Bury (g). In this the main queſtion was, whether the 
ſentence of the biſhop of Exeter, who (as viſitor) had de- 
prived doctor Bury the rector of Exeter college, could be 
examined and redreſſed by the court of king's bench. And 
the three puiſne judges were of opinion, that it might be 
reviewed, for that the viſitor's juriſdiction could not exclude 
the common law; and accordingly judgment was given in 


that court. But the lord chief juſtice, Holt, was of a con- 
trary opinion; and held, that by the common law the office 


of viſitor is to judge according to tlie ſtatutes of the college, 
and to expel and deprive upon juſt occa ſiots, and to hear 
all appeals of courſe: and that from him, and him only, 
the party grieved ought to have redreſs; the founder having 
& 3 repoſed 
| (f) Lord Raym. 8. | 
(g) Lord Raym. 5, 4 Mod. 106. Shower, 35. Skinn. 407. 
da, K. oF: Carthew. 180. ; 
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repoſed in him ſo entire a confidence, that he will adminif- 
ter juſtice impartially, that his determinations are final, and 
examinable in no other court whatſoever, And, upon this, 
a writ of error being brought in the houſe of lords, they 
concurred in fir John Holt's opinion, andeeverfed the judg- 
ment of the court of king's bench. To which leading caſe 
all ſubſequent determinations have been conformable. But, 

vchere the viſitor is under a temporary diſability, there the 
court of king's bench will interpoſe,. to prevent a defect of 
just ce (h). Alſo it is faid (i), that if a founder of an 
eleemoſynary foundation appoints a viſitor, and limits his 
juriſdiction by rules and ſtatutes, if the viſitor in his ſen- 
tence exczeds thofe rules, an action hes againſt him; but it 
is otherwiſe, where he miſtakes in a thing within his power. 


IV. We come now, in the laſt place, to conſider how 
corporations may be diſſolved. Any particular member may 
de disfranchiſed, or loſe his place in the corporation, by 
acting contrary to the laws of the ſociety, or the laws of 

the land; or he may reſign it by his own voluntary act (K). 
But the body politic may alſo itſelf be diſſolved in ſeveral 
ways ; which diſſolution is the civil death of the corporati- 
on: and in this caſe their lands and tenements ſhall revert 
to the perſon, or his heirs, who granted them to the corpo- 
ration; for the law doth annex a condition to every ſuch 
grant, that if the corporation be diſſolved, the grantor 
ſhall have the lands again, becauſe the cauſe of the grant 
faileth (I). The grant is indeed only during the life of the 
corporation; which ay endure for ever: but, when that 
life is determined by the diſſolution of the body politic, 
the grantor takes it back by reverſion, as in the caſe of eve- 
ry other grant for life. The debts of a corporation, either 
to or from it, are totally extinguiſhed by its diſſolution ; 
ſo that the members thereof cannot recover, or be charged 
with them, in their natural capacities (m);: agreeable to 
that maxim of the civil law (n), “ / quid univerſitati 
t Jebetur, fingulis non debetur; nec, quod debet univerſi- 
« tas, ſinguli debent.“ | | 
| A COR- 
(h) Stra. 797. (i) 2 Lutw. 1866. (K) 11 Rep. ge. 
(1) Co. Litt. 13. (m) 4, Lev. 237. (n) KNV. 3. 47. 
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A CORPORATION may be diſſolved, 1. By act of par- 
liament, which is boundleſs in its operations. 2. By the 
natural death of all its members, in caſe of an aggregate 
corporation. 3. By ſurrender of its franchiſes into the 
hands of the king, which is a kind of ſuicide, 4. By fer- 
feiture of its charter, through negligence or abuſe of its 
franchiſes; in which caſe the law judges that the body 
politic has broken the condition vpon which it was incor« ; 
porated, and thererpon the incorporation is void. And 8 
the regular courſe is to bring an information in nature cf a | 
writ of u warranto, to enquire by what warrant the mem- 
bers now exerciſe their corporate power, having forfeited it 


i by ſuch and ſuch proceedings. The exertion of this act 

of law, for the purpoſes cf the ſtate, in the reigns of king 
7 Charles and king James the ſecond, particularly by ſeiſing 4 
7 the charter of the city of London, gave great and juit by 
/ offence ; though perhaps, in ſtrictneſs of law, the proceed- | 
f ings in moſt of them were ſufficiently regular: but the | 
. judgment againſt that of London was reverſed by act of 1 
1 parliament (o) after the revolution; and by the ſame \ 
i- ſtatute it is enacted, that the franchiſes of the city of Lon- 8 
rt don ſhall never more be forfeited for any cauſe whatſoever. 1 
J- And, becauſe by the commcn law corporations were diſ- 7 
ch ſolved, in caſe the mayor or head officer was not duly elected A 
or | on the day appointed in the charter or eſtabliſhed by pre- | 
nt ſcription, it is now provided (p), that for the future no | 
he corporation ſhall be diſſolved upon that account; and am- | 
at ple directions are given for appointing a new officer, in 5 
ic, caſe there be no election, or a void one, made upon the 
e- charter or preſcriptive day. 
ler GE | | | 
n; (o) Stat. 2 W. & M. c. 8. (p) Stat. 11 Geo. I. 4. 
red 
to 
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